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The Honorable Michael Regan
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460

Re: EPA’s Proposed CWA Section 401 Water Quality Certification Improvement Rule

The Interstate Natural Gas Association of America (“INGAA”) and the American Gas
Association (“AGA”) respectfully submit these comments in response to the U.S. Environmental
Protection Agency’s (“EPA” or “Agency”) proposal to revise and replace the Clean Water Act
(“CWA”) Section 401 Certification Rule (“Proposed Rule”).!

INGAA is a non-profit trade association that advocates for regulatory and legislative
positions of importance to the interstate natural gas pipeline industry in the United States.
INGAA’s 26 member companies transport the vast majority of the nation’s natural gas through a
network of nearly 200,000 miles of pipelines. The interstate pipeline network serves as an
indispensable link between natural gas producers and the American homes and businesses that
use the fuel for heating, cooking, generating electricity, and manufacturing a wide variety of U.S.
goods, ranging from plastics to paint to medicines and fertilizer.

AGA, founded in 1918, represents more than 200 local energy companies that deliver
clean natural gas throughout the United States. There are more than 76 million residential,
commercial, and industrial natural gas customers in the United States, of which 95 percent—
more than 72 million customers—receive their gas from AGA members. AGA is an advocate for
natural gas utility companies and their customers and provides a broad range of programs and
services for member natural gas pipelines, marketers, gatherers, international natural gas
companies, and industry associates. Today, natural gas meets more than thirty percent of the
United States’ energy needs. AGA members rely on interstate natural gas pipelines for the
natural gas supply they need in order to provide affordable, reliable natural gas distribution
service to homes and businesses.

Natural gas plays an important role in American society, both as a foundational fuel and
with respect to the nation’s ongoing transition to clean energy. INGAA members build pipelines
in response to demonstrated public need for the delivery of natural gas, typically requiring

1 Clean Water Act Section 401 Water Quality Certification Improvement Rule, 87 Fed. Reg. 35,318 (June 9, 2022)
(“Proposed Rule”).



infrastructure that spans multiple state boundaries. The Federal Energy Regulatory Commission
(“FERC”) must issue a certificate of “public convenience and necessity” based on this
demonstrated need before INGAA members may construct and operate a pipeline.? This review
is complex and comprehensive, often spanning years, and ensures that interstate natural gas
pipeline projects only proceed if they serve the public interest. In addition, both INGAA and AGA
members undertake a wide range of activities to maintain and develop the United States’ modern
and reliable pipeline system, which complements the growing number of renewable energy
resources and displaces higher emitting fuels. These activities often require authorization from
the U.S. Army Corps of Engineers (“Army Corps”) under CWA Section 404 as well as compliance
with multiple federal statutes designed to protect the environment, such as the Clean Air Act and
the Endangered Species Act.

Section 401 requires applicants for a federal license or permit anticipated to result in
discharges to navigable waters to obtain certification from the relevant state that the discharge
will comply with applicable state water quality standards. Review under Section 401 must be
efficient and predictable both to ensure that project proponents have the certainty needed to
complete these critical infrastructure projects and to afford states the opportunity to manage
the quality of their waters without undermining important national objectives. For those
interstate natural gas pipelines that cross state lines and therefore require multiple Section 401
certifications, consistent implementation of Section 401 across states is necessary to prevent
political local interests from obstructing development of infrastructure that furthers national
priorities, such as energy security, and the wider public interest and to keep energy prices from
overburdening all Americans and especially lower income communities.

INGAA and AGA support the effective implementation of the CWA and the protection of
water quality. Our members frequently apply for Section 401 certifications and continue to be
significantly affected by the implementation of Section 401.3 INGAA and AGA strongly encourage
EPA to provide the following clear directions to ensure that implementation of Section 401
protects water quality in a manner consistent with the CWA:*

e Consistent application of Section 401 requires a binding, uniform federal
definition of “certification request,” and, accordingly, certifying authorities should
continue to define “certification request” as set forth in Clean Water Act Section
401 Certification Rule, 85 Fed. Reg. 42,210 (July 13, 2020) (“2020 Certification

215 U.S.C. § 717f(c).
3 INGAA’s and AGA’s prior comments on how the Section 401 Rule can support the effective implementation of
Section 401 are attached for EPA’s reference. See Attachments 1, 2, 3.

4 INGAA and AGA urge the EPA not to implement any changes to its Section 401 regulations until Congress passes its
anticipated permitting reform legislation. See Press Release, Manchin Supports Inflation Reduction Act of 2022 (July

27, 2022), (“President Biden, Leader Schumer and Speaker Pelosi have committed to advancing a suite of
commonsense permitting reforms this fall that will ensure all energy infrastructure, from transmission to pipelines
and export facilities, can be efficiently and responsibly built to deliver energy safely around the country and to our
allies.”), https://tinyurl.com/y4ft4zpw. It would unduly burden project proponents and waste both Agency and
industry resources to implement rules based on statutory language that Congress imminently plans to change.
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Rule”).

e The statutory review period begins upon the certifying authority’s receipt of a
request for certification, not upon subsequent events like a certifying authority
deeming that the request meets its definition of completeness.

e The lead federal agency under the National Environmental Protection Act
(“NEPA”) determines the “reasonable period of time” and whether that time
period has been exceeded.

e The reasonable period of time cannot be extended by the withdrawal and
resubmission of a request at the certifying authority’s direction.

e The certifying authority’s review of a request must focus on a federally-authorized
discharge’s potential impacts to water quality.

e The lead federal agency has an obligation to make a threshold determination
whether the Section 401 action taken was within the scope of Section 401.

e The project proponent must consent to any modifications to the water quality
certification.

I Section 401 Represents a Balanced Approach to Federalism

Congress sought to address interstate water pollution with a national solution: the CWA
“authoriz[es] the EPA to create and manage a uniform system of interstate water pollution
regulation.”® The EPA has previously recognized that uniformity is critical:

Regulatory consistency across both federal and state governments with respect to
issues like timing, waiver, and scope of section 401 reviews and conditions will
substantially contribute towards ensuring that section 401 is implemented in an
efficient, effective, transparent, and nationally consistent manner and will reduce
the likelihood of protracted litigation over these issues.®

Within the context of a uniform federal program, CWA Section 401 provides certifying
authorities the opportunity to consider the water quality impacts of discharges from federally-
authorized projects. It represents Congress’ careful balance of maintaining federal authority over
projects in the national interest while recognizing a state’s or Tribe’s interest in preserving water

5 Arkansas v. Oklahoma, 503 U.S. 91, 110 (1992) (emphasis added); id. (“[W]e have long recognized that interstate
water pollution is controlled by federal law.”) (emphasis in original).

6 Updating Regulations on Water Quality Certification, 84 Fed. Reg. 44,080, 44,083-84 (Aug. 22, 2019); see also id. at
44,098-99 (“Updating the existing certification regulations to clarify expectations, timelines, and deliverables also
increases efficiencies. Some aspects of the existing regulations have been implemented differently by different
authorities, likely because the scope and timing of review are not clearly addressed by the EPA’s existing certification
regulations.”).



quality. Maintaining this balance is central to the text and purpose of Section 401.

The 2020 Certification Rule was EPA’s first update to the Agency’s Section 401 regulations
in nearly 50 years. The prior regulations were confusing, internally inconsistent, and failed to
account both for Congress’ changes to the CWA’ and for the evolution of the scope and
complexity of infrastructure projects over the last half century. Worse, they led states to upset
the balance of cooperative federalism that Section 401 sought to achieve and to misuse their
limited authority over water quality to dictate national energy policy. Under the prior regime,
states blocked energy infrastructure projects that were in the public interest of both individual
states and the nation as a whole for reasons unrelated to water quality, such as for the project’s
perceived climate change impacts or general opposition to fossil fuels.® Contrary to the plain
language of the CWA, states also significantly delayed projects by ignoring the statutory one-year
time limit for certification or manipulating the process to exceed this timeframe.’

As history demonstrates, prior to the 2020 Certification Rule, the EPA’s outdated
regulations and inconsistent state practices caused the delay or cancelation of much-needed
infrastructure projects, thereby depriving consumers of the projects’ benefits, disrupting
interstate commerce, and undermining the nation’s prosperity and security.

EPA’s clear action on Section 401 is necessary to give lead federal agencies and certifying
authorities the appropriate direction to implement Section 401 in a manner that aligns with the
statute, prevents the misuse of Section 401, and allows for the efficient and predictable review
of infrastructure projects, as elaborated below.

1. EPA Cannot and Should Not Permit Certifying Authorities to Define “Request for
Certification”

A. EPA cannot delegate its duty to administer the CWA to certifying authorities.

The Proposed Rule argues that, “[b]ecause the [CWA] does not expressly define the term
‘request for certification,” EPA and other certifying authorities are free to do so.”'% EPA further
argues “that the reasonable period of time begins to run after a certifying authority receives a
certification request as that request is defined either by EPA or the certifying authority in
accordance with its applicable submission procedures.”!! But the “Administrator of the
Environmental Protection Agency shall administer th[e] [CWA]” “[e]xcept as otherwise expressly
provided.”'?> As the Supreme Court “ha[s] long recognized,” “interstate water pollution is

7 See Proposed Rule at 35,323 (EPA’s description of the history of the legislation and rulemaking efforts).

8 See Attachment 1, Attachment B at 2-3 (discussing major energy infrastructure projects for which states expressly
or implicitly denied for reasons unrelated to water quality).

9 See id. (discussing major energy infrastructure projects for which states delayed development for over one year).
10 proposed Rule at 35,331 (emphasis added).

11 /d. (emphasis added).

1233 U.S.C. § 1251(d) (emphasis added).



controlled by federal law” and so “the [CWA’s] purpose” is to “authoriz[e] the EPA to create and
manage a uniform system of interstate water pollution regulation.”*3 Consistent with Congress’
clear directive and purpose, the CWA expressly defines both the circumstances in which certifying
authorities would play a role in administering the Act and the specific nature of that role.'*

The EPA has “recognize[d]” that, “[w]hile . . . states and tribes have broad authority to
implement state and tribal law to protect their water quality, [S]ection 401 is a federal regulatory
program that contains explicit limitations on when and how states and tribes may exercise this
particular authority.”!> Section 401 authorizes certifying authorities to set water quality
standards (subject to EPA approval) and certify that “discharge[s] will comply” with those
standards,'® but this authorization cannot be read to extend to each certifying authority the
ability to define the words and phrases of the CWA—a federal statute. Further, the only
“procedures” that Section 401 directs states to “establish” are those “for public notice in the case
of all applications for certification by it and, to the extent it deems appropriate, procedures for
public hearings in connection with specific applications.”'” The lack of an express delegation of
this to certifying authorities coupled with Congress’ charge that “the [EPA] shall administer th[e]
[CWA]” “[e]xcept as otherwise expressly provided”!® means that the EPA alone can define
“request for certification.”

B. The Proposed Rule undermines the CWA'’s policies of minimizing paperwork and
interagency decision procedures and preventing needless duplication and delays.

The CWA'’s “objective . . . is to restore and maintain the chemical, physical, and biological
integrity of the Nation's waters,”*® but the Act did not give EPA free rein in implementing the
procedures to achieve this objective. Rather, Congress carefully crafted the CWA to reflect a
“national policy that to the maximum extent possible the procedures utilized for implementing
this chapter shall encourage the drastic minimization of paperwork and interagency decision
procedures, and the best use of available manpower and funds, so as to prevent needless
duplication and unnecessary delays at all levels of government.”?® The Proposed Rule would
replace the 2020 Certification Rule’s uniform federal definition of “request for certification” with
a multi-jurisdictional patchwork of different, potentially conflicting requirements, thereby

13 Arkansas v. Oklahoma, 503 U.S. at 110 (emphasis added).

14 See, e.g., 33 U.S.C. § 1251(b) (“It is the policy of Congress that the States manage the construction grant program
under this chapter and implement the permit programs under sections 1342 and 1344 of this title.”); 33 U.S.C. §
1251(e) (“The Administrator, in cooperation with the States, shall develop and publish regulations specifying
minimum guidelines for public participation in such processes.”).

15 Updating Regulations on Water Quality Certification, 84 Fed. Reg. at 44,099.
1633 U.S.C. § 1341(a)(1).

74,

1833 U.S.C. § 1251(d) (emphasis added).

19 1d. at § 1251(a).

20 1g. at § 1251(f).



injecting unnecessary delay and undue burden in the Section 401 process and disregarding the
CWA'’s sound policies.

Efficient, effective, and transparent regulation requires a uniform definition of “request
for certification.” The EPA modified its regulations implementing Section 401 in 2020 in part
because “certification request” is “ambiguous” and “susceptible to different interpretations,”
“which ha[s] resulted in inefficiencies in the certification process, individual certification
decisions that have extended beyond the statutory reasonable period of time, and regulatory
uncertainty and litigation.”?! By allowing each state, tribe, and federal certifying authority to
define “certification request,” EPA reintroduces “different interpretations” of the term and
reverts to all the problems arising from multiple interpretations across certifying authorities. The
Agency has wholly failed to provide any rational reason for its departure from the current
regulation or approach. This approach is arbitrary and capricious.??

The Proposed Rule also reintroduces the risk of undue burden on project proponents and
unnecessary delay of their projects. Under the Proposed Rule, each certifying authority may
establish its own requirements for filing a certification request. This approach affords certifying
authorities too much latitude in determining what constitutes a certification request, adds
confusion to who the final arbiter is in determining sufficiency of the request, and removes the
uniformity and certainty that EPA claims it is attempting to establish. Further, project proponents
can no longer submit the same certification request to multiple certifying authorities for a project
that crosses state lines but rather must prepare multiple requests containing different
information about the same project for each certifying authority. This undue burden on project
proponents is plainly inconsistent with the CWA’s policies.?® Certifying authorities also might use
the ability “to add requirements to EPA’s list or develop their own lists of request requirements”?
to collect unnecessary information or impose other unduly burdensome requirements on
developers. Indeed, certifying authorities might view the lack of any restrictions on their ability
to impose filing requirements as an end run around EPA’s admonition that “certifying authorities
may only consider and address potential water quality effects.”?> Any certifying authority that
wishes to delay or block a project for reasons unrelated to water quality could do so under the
Proposed Rule by imposing onerous filing requirements that cause delay and uncertainty, even
in circumstances where FERC has already deemed the project to be in the public interest.

The Proposed Rule injects these risks and uncertainty and reintroduces these problems
into the Section 401 process for little, if any, benefit. State-specific definitions of “request for
certification” are not needed to “ensur[e] that adequate information is available to initiate and

21 Updating Regulations on Water Quality Certification, 84 Fed. Reg. at 44,101.

22 See infra note 35.

23 See 33 U.S.C. 1251(f) (announcing national policy of “drastic[ly] minimiz[ing] paperwork”).
2 proposed Rule at 35,331.

25 Id. at 35,343.



inform the certification review process.”?® Indeed, “concerns” that Section 401’s limitations “will
force [state agencies] to render premature decisions” are “misplaced.”?” Section 401 already
provides certifying authorities recourse if they do not possess “adequate information” to make a
decision within a reasonable time: “If a state deems an application incomplete, it can simply
deny the application without prejudice.”?® Moreover, the CWA “provide[s] for” and
“encourage(s]” “[p]ublic participation in the development, revision, and enforcement of any
regulation” promulgated under the CWA.?? If certifying authorities have concerns with the 2020
Certification Rule’s uniform definition of “request for certification,” the solution was to voice
those concerns during the development of the definition, not for EPA to provide certifying
authorities the ability to define the term themselves. Finally, as the Proposed Rule suggests, the
“requirement to request a pre-filing meeting will ensure that certifying authorities have an
opportunity, should they desire it, to receive early notification and to discuss the project with the
project proponent before the statutory timeframe for review begins.”3® This provision—which
EPA “inten[ds] . . . to support early engagement and coordination between certifying authorities
and project proponents”3!—provides certifying authorities both an opportunity to discuss any
additional information they need from the project proponent and further protection against
decisions based on inadequate information.

C. A definition of “certification request” that includes a draft license or permit is
unnecessary and unworkable.

Although the Proposed Rule would permit each certifying authority to establish its own
definition of “request for certification,” EPA also suggests “requirements it views as necessary
for an efficient and consistent certification process,” including “submission of the relevant draft
Federal license or permit for the proposed project.”3?> Under the Proposed Rule, “a project
proponent would not be able to submit a request for certification until a Federal agency develops
and provides it with a draft license or permit for the proposed project.”*®* The EPA should
abandon the requirement to submit a draft license or permit because it is unworkable, will cause
delay, and is contrary to the policies underlying the CWA.

Requiring the submission of a draft license or permit creates substantial challenges for
project proponents and federal permitting agencies. As an initial matter, many federal
agencies—including FERC—do not issue draft licenses or permits for our members’ natural gas

26 /d. at 35,332.

27 N.Y. State Dep’t of Envtl. Conservation v. FERC (“NYSDEC v. FERC I”), 884 F.3d 450, 455-56 (2d Cir. 2018).
2 d,

2933 U.S.C. § 1251(e).

30 proposed Rule at 35,329.

3.

32/d. at 35,332.

33 Id. (emphasis in original).



infrastructure projects, and it is unclear how they could do so in a manner that is consistent with
the CWA'’s policies. EPA dismisses this significant obstacle by claiming the Agency “is not aware
of any regulatory-based reason why Federal licensing or permitting agencies could not manage
their internal procedures so that a certifying authority’s ‘reasonable period of time’ did not begin
to run until after it had received a copy of the draft license or permit.”3* The EPA proposes not
only to depart from its established rules and practice but also to require other federal agencies
to change their rules and “internal procedures,” which the other agencies developed based on
their expertise and an accounting of their available resources. EPA cannot simply say “l don’t see
why not” and shift the burden to analyze the effects of the EPA’s break from precedent. Because
the EPA does not (and cannot) justify these significant changes, the Agency should abandon
them.3°

Further, the Proposed Rule requires sequential, rather than concurrent review by the lead
federal agency and the certifying authority. This change alone could add up to a year to
development timelines for all infrastructure projects that require a Section 401 certification.
Additionally, the lead agency typically analyzes factors other than water quality when deciding
whether to issue a license or permit. FERC, for example, will issue a certificate of public
convenience and necessity based on myriad factors, such as whether the project proponent can
“financially support the project without relying on subsidization from its existing customers”;
whether the project proponent “has made efforts to eliminate or minimize any adverse effects
the project might have on the [project proponent’s] existing customers, existing pipelines in the
market and their captive customers, and landowners and communities affected by the route of
the new pipeline facilities”; whether the project’s benefits “outweigh the adverse effects on
economic interests”; and environmental factors, including the project’s effects on soils and
geology, cultural resources, land use, visuals, noise levels, air quality, socioeconomics, and
environmental justice.3® FERC does not currently prepare “draft” orders, and doing so
presumably would require FERC Staff to collect and analyze a significant amount of data
regarding each of these factors. This is an extensive process, and none of the factors listed have
any bearing on water quality. The EPA’s proposed requirement cannot be squared with the
“national policy that to the maximum extent possible the procedures utilized for implementing
th[e CWA] shall encourage . . . the best use of available manpower and funds, so as to prevent
needless duplication and unnecessary delays at all levels of government.”3’

3 |d. at 35,333.

35 See Nw. Envt. Def. Ctr. v. Bonneville Power Admin., 477 F.3d 668, 690 (9th Cir. 2007) (holding agency determination
was arbitrary and capricious where agency departed from precedent and “the record [did] not indicate that that
decision was the output of a rational decision-making process”); La. Pub. Serv. Comm’n v. FERC, 184 F.3d 892, 897-
99 (D.C. Cir. 1999) (remanding agency determination where agency failed to explain departure from its own
precedent and relied only on its own conclusory statement to rebut contrary evidence in the record); W.Va. Pub.
Servs. Comm’n v. U.S. Dep’t of Energy, 681 F.2d 847, 862-63 (D.C. Cir. 1982) (vacating decision where record did not
contain “identifiable factual evidence” sufficient to justify “break with precedent and policy”).

36 See, e.g., Gas Transmission Nw., LLC, 180 FERC 9 61,056, PP 23, 46 (2022).
3733 U.S.C. § 1251(f).
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The Proposed Rule would add uncertainty, delay, burden, and risk of abuse to the
Section 401 process contrary to the policies underlying the CWA. For the foregoing reasons, the
EPA should abandon its proposed changes and instead maintain the definition of “certification
request” that the Agency established in 2020.

1. The Time Period for Review Must Be Reasonable

Section 401 requires action by a certifying authority “within a reasonable period of time
(which shall not exceed one year) after receipt of such request.”3® The lead federal agency—not
the certifying authority—determines matters of waiver under Section 401, which includes
determining when the reasonable period of time for review begins.3®> Upon expiration of the
time period, the federal agency’s obligation to await the certification is waived and the federal
agency may move forward in finalizing its authorization.*® The reasonable time period for review
is fundamental to Section 401’s approach to cooperative federalism. It ensures, at Congress’
direction, that the state opportunity to consider potential water quality impacts does not
frustrate or cause an unreasonable delay to the federal authorization.*!

A. Defining “Receipt” of Request

Section 401 states clearly that the period for a certifying authority’s Section 401 review is
initiated upon “receipt of such request.”*? In some instances, states have sought to delay the
“receipt” of the request by deeming requests to be “incomplete.” The U.S. Court of Appeals for
the Second Circuit squarely rejected this practice. The court recognized that, by creating a
“bright-line rule” that the “receipt” of a Section 401 request is the beginning of review,*
Congress sought to eliminate the potential for states to stall the clock and prevent federal
authorization.

EPA’s proposal to define the term “receipt” as “the date that a request for certification,

3833 U.5.C. § 1341(a)(1).

39 see Millennium Pipeline Co. v. Seggos, 860 F.3d 696, 699 (D.C. Cir. 2017) (project applicants are to present evidence
of waiver to federal agency).

4033 U.S.C. § 1341(a)(1) (“If the State, interstate agency, or Administrator, as the case may be, fails or refuses to act
on a request for certification, within a reasonable period of time (which shall not exceed one year) after receipt of
such request, the certification requirements of this subsection shall be waived with respect to such Federal
application.”).

41 Alcoa Power Generating Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir. 2011) (“[T]he purpose of the waiver provision is
to prevent a State from indefinitely delaying a federal licensing proceeding by failing to issue a timely water quality
certification under Section 401.”).

4233 U.S.C. § 1341(a)(1) (emphasis added).

43 NYSDEC v. FERC I, 884 F.3d at 455. Neither can the applicant and the state agree to delay the start of the review
period or otherwise extend the review period. See N.Y. State Dep’t of Env’t Conservation v. FERC (“NYSDEC v. FERC
1I"), 991 F.3d 439, 450 (2d Cir. 2021) (“Section 401 prohibits a certifying agency from entering into an agreement or
otherwise coordinating with an applicant to alter the beginning of the review period[.]”).
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as defined by the certifying authority, is documented as received” is inconsistent with the statute
as interpreted by the courts and opens the door to the very practice that the Second Circuit
rejected unequivocally. EPA is mistaken in hoping that certifying authority requirements for
complete applications “will not necessarily lead to a ‘subjective standard.”” The statutory
language is clear and does not depend on hopeful expectations of action by certifying authorities.
The decision in NYSDEC v. FERC | explains why.

In NYSDEC v. FERC I, the New York State Department of Environmental Conservation
(“DEC”) had deemed a Section 401 request for an interstate natural gas pipeline to be
“incomplete” twice before finally denying the request nearly two years after the state’s initial
receipt of the request.** When the DEC issued its Second Notice of Incomplete Application to the
applicant, it referred to Section 621.3(a)(4) of Title 6 of the New York State regulations as the
basis of its finding that the applicant’s request was “incomplete.”* Section 621.3, both at the
time and still today, outlines general requirements for certain permit applications, including
Section 401 requests.*® On these facts, the Second Circuit held that allowing states to determine
when requests are “complete” could create a “subjective standard” clearly in violation of the
bright line requirements of Section 401.47 EPA’s proposal to allow states to dictate the contents
of the Section 401 request, even if “defined in regulation,” sanctions the type of “subjective
standard” explicitly rejected by the Second Circuit.*®

Moreover, EPA’s references to “completeness” determinations in other permitting
programs are misplaced. EPA points to its own permitting requirements for Section 402 NPDES
applications and the Army Corps’ Section 404 permits as examples where agencies have
interpreted the term “application” to mean a “complete application.”*®> However, in the
referenced examples, the permitting agency interprets the sufficiency of a permit application
that it is legally required to act upon, whereas under Section 401, the certifying authority is not
tasked with issuing a permit, reviewing a permit application, or even responding at all. Section
401 affords the certifying authority the opportunity to review a “request” seeking to confirm that
discharges meet applicable water quality standards. This review is not a permitting process. By
granting states the authority to treat such requests as state permit applications, EPA’s proposal
invites states to stall the statutory clock under Section 401 until a request is deemed “complete”
and thus interferes with the federal permit process, which relies on the expeditious completion
of the state’s review. Congress set the clock’s start under Section 401, and EPA’s proposal should

% NYSDEC v. FERC I, 884 F.3d at 453-54.

45 See Joint Appendix at JA401-02, New York State Department of Environmental Conservation v. FERC, No. 17-3770
(2d. Cir. Dec. 22, 2017).

46 See N.Y. Comp. Codes R. & Regs. tit. 6, § 621.3.
47 NYSDEC v. FERC I, 884 F.3d at 455-56.
48 See id.

4 Proposed Rule at 35,334.
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not invite circumvention of the statutory time limit without oversight.*°

Certifying authorities do not need the authority to dictate the contents of a Section 401
certification request in order to protect their opportunity for meaningful review of proposed
discharges. As noted above, if an applicant fails to provide adequate information during the
Section 401 review, the certifying authority may under Section 401 deny the request for
certification.®> Moreover, mandatory pre-filing meeting requests, as proposed by EPA, can
spotlight needed information and help ensure an adequate record for a certifying authority to
conduct its review.>?

INGAA and AGA respectfully request that EPA either maintain the 2020 Certification
Rule’s definition of “receipt,” or, in the alternative, clarify that a certifying authority’s review of
whether a request meets its pre-defined requirements is a purely administrative function and
does not defer the start of the review clock defined in the statute and confirmed by federal court
precedent.

B. Setting the “Reasonable” Period of Time

Following the “receipt of the request,” certifying authorities have a “reasonable period of
time (which shall not exceed one year)” to act on a request before waiver occurs.”®> The lead
federal agency determines the reasonable period of time.>* Although the statute provides a full
year as the absolute maximum amount of time, the lead federal agency may determine a
reasonable period of time to be less than one year.>®

EPA’s proposal would require the federal agency and the certifying authority to determine
the reasonable period of time and, when not in agreement, set a default 60-day time period.
However, for the time period and waiver concepts to support cooperative federalism as Congress
intended, there must be an appropriate division of authority between the federal agency and the
states. Recognizing this, the D.C. Circuit held that the lead federal agency decides matters of
waiver under Section 401.® Since waiver is tied to the lapse of a reasonable time for review, the
federal authority to decide waiver inherently includes setting the reasonable period of time.

50 NYSDEC v. FERC I, 884 F.3d at 456 (“If the statute required ‘complete’ applications, states could blur this bright-
line rule into a subjective standard, dictating that applications are ‘complete’ only when state agencies decide that
they have all the information they need. The state agencies could thus theoretically request supplemental
information indefinitely.”).

511d. (“If a state deems an application incomplete, it can simply deny the application without prejudice.”).
52 proposed Rule at 35,329.
5333 U.S.C. § 1341(a)(1).

54 See Millennium Pipeline, 860 F.3d at 701 (holding that the lead federal agency decides whether waiver has
occurred).

55 See Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1103-04 (D.C. Cir. 2019).
56 Millennium Pipeline, 860 F.3d at 701.
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Notwithstanding the federal agency’s authority to determine the reasonable period of
time, certifying authorities and project proponents both bring practical insight to the review
process. Accordingly, INGAA and AGA encourage EPA to create a process where the lead federal
permitting agency alone may establish the reasonable period of time but may do so in
consultation with both the certifying authority and the project proponent. INGAA and AGA
otherwise support the 60-day default time period. However, if EPA finalizes a regulation that
allows certifying authorities to dictate the contents of the request, EPA should clarify that there
should be no situation where the reasonable period of time should exceed 60 days. Otherwise,
EPA would be allowing the certifying authorities to evade the one-year limit on review by delaying
the start of the clock, intentionally failing to avail themselves of opportunities to study water
quality impacts during the federal permitting review, and then expecting the maximum statutory
time for review to be appended at the end of the federal permit process.

C. Withdrawal and Resubmission of Requests for Certification

The U.S. Court of Appeals for the District of Columbia Circuit has invalidated the practice
of withdrawing and refiling the same Section 401 request in a coordinated attempt to restart the
review period for the same project.>’ Given the D.C. Circuit’s clear holding on this practice, it is
not appropriate for EPA to decline to “tak[e] a position on the legality of withdrawing and
resubmitting a certification request.”>® EPA’s Section 401 regulations must respect the statutorily
imposed time limits found within Section 401. Congress was clear that a certifying authority’s
role is temporally limited to a reasonable period of time, not to exceed one year, from the date
of receipt of the certification request. EPA’s regulations should be equally clear that certifying
authorities cannot require or request a project applicant to withdraw and resubmit a certification
request for the purpose of restarting the reasonable period of time.>®

Iv. A Certifying Authority’s Scope of Review and Its Conditioning Authority Are Different
and Specific, and Neither Is Unbounded

Section 401 provides certifying authorities the opportunity to certify whether a proposed
discharge will comply with applicable water quality provisions. Differences between the
language of Section 401(a)(1), which focuses on confirming that the “discharge” will comply with
water quality requirements, and Section 401(d), which refers to ensuring that the “applicant” will
comply, have caused some to question the scope of the project that falls within the certifying

57 Hoopa Valley, 913 F.3d at 1104 (holding that the withdrawal and resubmission scheme “serves to circumvent a
congressionally granted authority”). See also Turlock Irrigation Dist. v. FERC, 36 F.4th 1179, 1182 (D.C. Cir. 2022)
(upholding Hoopa and confirming that a state’s inaction on request results in waiver regardless of the withdrawal
and resubmission).

58 proposed Rule at 35,341.

%9 In contrast, a project proponent may at any time withdraw its request for certification by the certifying authority,
for example, if it no longer intends to develop the proposed project as described in its original certification request.
In such instances, there is no coordinated attempt to restart the review period or extend the review period beyond
the one-year maximum set forth in Section 401.
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authority’s Section 401 review.

EPA proposes to address this issue by specifying that Section 401(a)(1)’s limitation on
“discharge” merely provides the “trigger” for Section 401 review. Once that review is triggered,
EPA proposes that the certifying authority is authorized to consider, certify, and condition the
“activity as a whole.” INGAA and AGA disagree with this interpretation, which is not supported
by the statute, precedent, or practical application of Section 401. Instead, EPA must affirm that
the purpose and focus of Section 401 is to assure that discharges from federally-permitted
activities will comply with applicable water quality requirements, an analysis that does not
include matters unrelated to water quality or consideration of other environmental impacts from
the applicant’s entire activity. The final rule should confirm, consistent with Section 401, that a
certifying authority’s review is properly focused on reviewing the water quality impacts from the
potential discharge associated with a proposed project.

Prior to 1972, the certification provisions focused the certifying authority’s review on
whether the “activity” would violate water quality standards.®® In the 1972 amendments to the
statute, Congress revised this language to focus certifying authorities on the impact of the
proposed “discharge.”®® At the same time, Section 401(d) was added to allow certifying
authorities to condition certifications to assure compliance from the “applicant.” An
interpretation that the scope of review under Section 401(a)(1) and Section 401(d) is the “activity
as a whole” is inconsistent with the statutory language of both sections.

First and foremost, Section 401(a) does not merely set the trigger for review—it is the
most expansive provision in the entire code section, and it is the only part of Section 401 that
addresses the scope of the certifying authority’s review. The language of Section 401(a)(1) makes
clear that the scope of the certification decision is whether the “discharge” will comply with the
applicable enumerated provisions of the CWA.®? In the 1972 amendments, Congress deliberately
added the term “discharge” in multiple places, and there is no basis in either the text or the
legislative history to authorize EPA to revise this term out of the statute.

Second, Section 401(d) does not address the scope of the certifying authority’s review,
which is focused on whether the discharge will comply with the enumerated water quality
standards. Instead, Section 401(d) addresses how to assure that the discharge complies—namely
through conditions included in the issued water quality certification and incorporated into the
federal permit governing the applicant. Referring to the “applicant” in this context is necessary
and appropriate, since the focus of Section 401(d) is on conditions incorporated into the

60 See Pub. L. No. 91-224, 21(b)(1), 84 Stat. 108 (1970).

61 See 33 U.S.C. § 1341(a)(1) (“Any applicant for a Federal license or permit to conduct any activity . . . which may
result in any discharge into the navigable waters, shall provide the licensing or permitting agency a certification from
the State in which the discharge originates or will originate . . . that any such discharge will comply with the applicable
provisions of sections 1311, 1312, 1313, 1316, and 1317 of this title.”) (emphases added).

62 Id. (“that any such discharge will comply with the applicable provisions of sections 1311, 1312, 1313, 1316, and
1317 of this title”).
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applicant’s federal permit. It is not reasonable to read Section 401(d)’s reference to “applicant”
as indirectly revising the clear and repeated specificity of Section 401(a)(1) with respect to
discharges.

Third, nowhere in Section 401(d) does the statute authorize a certifying authority to set
conditions on the “activity as a whole” or even the “activity.” EPA purports to premise its “activity
as a whole” interpretation of Section 401 on the Supreme Court’s decision in PUD No. 1 of
Jefferson County and City of Tacoma v. Washington Dep’t of Ecology (“PUD”).6> PUD notes the
incongruity in the text of Section 401; however, it does not substantively support EPA’s proposed
approach that the “activity as a whole” governs a certifying authority’s decision to grant or deny
a certification and impose conditions. Instead, as decided by the majority of the justices in PUD:

Section 401(a)(1) identifies the category of activities subject to certification—
namely, those with discharges. And § 401(d) is most reasonably read as
authorizing additional conditions and limitations on the activity as a whole once
the threshold condition, the existence of a discharge, is satisfied.®

Here the Court is distinguishing Section 401(a)(1) and Section 401(d), explaining that Section
401(a)(1) addresses the scope of the certification while Section 401(d) addresses the scope of
conditions. EPA errs in seeking to extend the scope of review to encompass all of the activity
from which discharges arise: this proposed interpretation conflates the two provisions and
superimposes Section 401(d) on Section 401(a)(1), without any basis in the text. Such a
construction is suspect and inconsistent with leading principles of statutory interpretation
applied by the Supreme Court.%°

Fourth, the certifying authority’s review and conditioning authority under Section 401(d)
is limited.%® In PUD, the Supreme Court confirmed that the state’s authority under Section 401(d)
“is not unbounded.”®” Moreover, the Supreme Court did not support applying Section 401(d)
conditions beyond what is required to comply with water quality standards: rather, the Supreme
Court held that "state water quality standards adopted pursuant to § 303 are among the ‘other
limitations’ with which a State may ensure compliance through the § 401 certification process.”%®

83 PUD No. 1 of Jefferson County and City of Tacoma v. Wash. Dep’t of Ecology (“PUD”), 511 U.S. 700 (1994).
64 1d. at 711-12.

65 See, e.g., Chevron, U.S.A. v. Nat. Res. Def. Council, 467 U.S. 837, 843 n.9 (1984) (applying “traditional tools of
statutory construction” to discern Congressional intent); Corley v. U.S., 556 U.S. 303, 314 (2009) (rejecting federal
agency’s interpretation “at odds with one of the most basic interpretive canons, that ‘[a] statute should be construed
so that effect is given to all its provisions, so that no part will be inoperative or superfluous, void or insignificant’”)
(internal quotation marks and citation omitted); Obduskey v. McCarthy & Holthus LLP, 139 S. Ct. 1029, 1037 (2019)
(“we ‘generally presuml[e] that statutes do not contain surplusage’”) (internal citation omitted).

66 pUD at 712.
57 |d.
68 |d. at 713.
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To find otherwise—namely, to accept EPA’s proposal of unbounded state authority to
review and condition the entirety of a federally authorized project—rewrites Congress’s balanced
legislative language of 1972 and effectively places certifying authorities in control of interstate
projects, including those that are determined by federal agencies to be in the public interest, like
interstate natural gas pipelines. EPA should not assume that Congress hid such vast state power
within Section 401(d) of the CWA. It is neither wise policy nor sound legal thinking. As the
Supreme Court recently held, “[e]xtraordinary grants of regulatory authority are rarely
accomplished through ‘modest words,” ‘vague terms,’ or ‘subtle device[s].””®°

EPA’s sweeping interpretation also faces practical challenges that EPA itself identifies. For
example, EPA requests comment “whether and how the Federal licensing or permitting agency
could effectively implement a certification with conditions addressed to impacts from the
‘activity as a whole’ if it has authority over only a small part of a larger project.”’® How, indeed.
Through its sweeping interpretation, EPA would create a situation where the scope of the
certifying authority’s Section 401 review is broader than the scope of the federal authorization
that triggered the review. This impracticable (and likely unlawful) result belies EPA’s
interpretation.

These are not idle concerns. In 2019, INGAA and AGA members submitted examples of
certifying authorities impermissibly expanding their Section 401 authority by placing conditions
unrelated to water quality in Section 401 certifications. Moreover, certifying authorities are
requiring submission of information unrelated to water quality as part of the Section 401
certification process, which exceeds the limits of Section 401 even if the certifying authority does
not impose conditions based on that information. For example, one AGA member applied for a
Section 401 certification and New York State Environmental Conservation Law Article 24
Freshwater Wetlands permit in 2020, and, following the permit comment period, DEC advised
the member that an air emissions analysis was required in order for the permitting review to
continue. Specifically, the DEC requested a Climate Leadership Community Protection Act
(“CLCPA”)"t emissions analysis, allowing the DEC to determine whether issuing the water quality
permit and certification would be consistent or interfere with the attainment of statewide
greenhouse gas emission limits. This additional, undue burden is inconsistent with the CWA’s
policy and highlights the continued risk of certain certifying authorities impermissibly expanding
the scope of their Section 401 authority.

INGAA and AGA respectfully and urgently request that EPA reaffirm that the purpose and
focus of Section 401 is to ensure that discharges from federally-permitted activities can meet

59 West Virginia v. EPA, 597 U.S. __ (2022).
70 proposed Rule at 35,346.

L The CLCPA became effective in New York State in January 2020 and is codified in New York Environmental
Conservation Law Section 75. Among other requirements, the CLCPA directs state agencies to determine if the
decisions they make, including issuing permits, are inconsistent with or will interfere with the attainment of
statewide greenhouse gas emission limits. The analysis includes upstream, downstream, and indirect emissions and
mitigation thereof.
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applicable water quality standards. As such, a certifying authority’s review should be focused on
reviewing the water quality impacts of the federally-authorized discharge. On the basis of its
review, the certifying authority may identify such conditions that are necessary for the discharge
to achieve compliance with water quality standards, and the lead federal agency will incorporate
those conditions into the federal license or permit.

V. Federal Agencies Have an Obligation to Confirm Section 401 Actions

Section 401(a)(1) makes clear that a federal agency must withhold the issuance of a
federal license or permit authorizing activities that discharge to navigable water until the
applicant obtains the applicable water quality certifications and that, upon denial, a federal
agency may not grant the license or permit.”? By making the issuance of a federal license or
permit contingent on obtaining a certification, the statute requires the federal agency to make a
threshold determination whether or not the water quality certification has been obtained,
waived, or denied.”?

To support federal agencies in this responsibility, EPA has proposed four factors by which
federal agencies should review certification actions:

(1) whether the decision clearly indicates the nature of the decision (i.e., is it a
grant, grant with conditions, denial, or express waiver), (2) whether the proper
certifying authority issued the decision, (3) whether public notice was provided,
and (4) whether the decision was issued within the reasonable period of time.”*

INGAA and AGA appreciate that EPA proposes to provide direction to federal agencies on
this review. However, we encourage EPA to clarify that these four factors serve the specific
responsibility of the federal permitting agency to ensure that the Section 401 action taken was
within the scope of Section 401—the review of a federally-authorized discharge for potential
impacts to water quality. To that end, EPA should add a fifth factor: “whether the decision,
including the proposed conditions, addresses compliance with the certifying authority’s water
quality standards.” This factor does not invite the federal permitting agency to second-guess
whether a condition is best suited to achieve such compliance; it only ensures that conditions are
not imported into a federal permit via Section 401 if they do not address the certifying authority’s
water quality standards, which is the central point of Section 401 and is consistent with the

72 See 33 U.S.C. § 1341(a)(1) (“No license or permit shall be granted until the certification required by this section
has been obtained or has been waived as provided in the preceding sentence. No license or permit shall be granted
if certification has been denied by the State, interstate agency, or the Administrator, as the case may be.”) (emphasis
added). Federal agencies may issue “conditional” licenses or permits, but such licenses or permits cannot authorize
“activities . . . that may result in [a] discharge [into navigable waters] prior to the state approval.” Del. Riverkeeper
Network v. FERC, 857 F.3d 388, 399 (D.C. Cir. 2017).

73 See City of Tacoma v. FERC, 460 F.3d 53, 68 (D.C. Cir. 2006) (federal agencies have “an obligation to determine
that the specific certification required by Section 401 has been obtained”) (internal citations omitted).

74 Proposed Rule at 35,354.
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Supreme Court’s holding in PUD.

Finally, EPA should retain rather than remove the existing requirement that a certifying
authority must document, through citation and explanation, the basis for certification conditions
(and likewise for the reasons a certification is denied, including specifying any information
needed to assure compliance with water quality requirements).”> Doing so provides appropriate
transparency to the public and the permit applicant and helps ensure that the federal permitting
agency can fulfill its duty in reviewing the certification action without second-guessing the
certifying authority’s substantive determinations.

VL. EPA Should Require the Project Proponent’s Consent to Any Proposed Modifications of
a Water Quality Certification

The Proposed Rule “reintroducels] a certification modifications provision,” but “the [EPA]
is . . . not proposing to require that the project proponent agree to the modification.”’® INGAA
and AGA share the desire for “flexibility to adapt to changing circumstances” that some project
proponents expressed to the EPA during the Agency’s pre-proposal outreach,’’” but the authority
to modify certificates without project proponent consent will undermine the regulatory certainty
that Congress sought to promote through Section 401.

The EPA rightfully recognizes that “[c]onstraining certifying authorities from
fundamentally changing their certification action . . . through a modification process recognizes
reliance interests and promotes regulatory certainty” and that “changing the fundamental nature
of the certification action . . . may be inconsistent with the Congressional admonition to act on a
certification request within the statutory reasonable period of time.””® However, the Agency
defines “modification” so broadly as to remove any meaningful “[c]Jonstrain[t] on certifying
authorities.””® The Proposed Rule defines “modification” as “a change to an element or portion
of a certification or its conditions; it does not mean the wholesale reversal of a certification
decision.”® By defining “modification” to include any change short of a wholesale reversal, the
EPA affords certifying authorities with the ability to impose a de facto denial through onerous
changes well after the project proponent acted in reasonable reliance on the initial certification.

This flaw is not fatal to the EPA’s efforts to reintroduce a certification modification
provision; a requirement that the project proponent consent to any modification can guard
against certifying authorities “flip-flopping” on their initial decision. The EPA’s requirement that
“a Federal agency and certifying authority agree in writing that the certification should be

5 See 40 C.F.R. §121.7.
7% Id. at 35,361-62.
71d. at 35,361.

8 |d. at 35,362.

P d.

8 /d. at 35,361-62.
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modified” is an important safeguard.®? But only the project proponent will have unique insight
into how belated modifications affect the viability of the project and whether those modifications
are a wholesale reversal of the certifying authority’s initial decision in all but name. The EPA
should not dismiss this insight or the project proponent’s reliance interest on the initial
certification by affording the proponent only “some part in the modification process.”®? Instead,
the EPA should require the project proponent’s consent to any modification. If the EPA does not
require the project proponent’s consent, the Agency at least should clarify that the certifying
authority cannot modify its certification after the issuance of the federal license or permit that
prompted the request for certification.®3

ViIl. Conclusion

INGAA and AGA appreciate the opportunity to engage in this process and your
consideration of these comments. We welcome additional dialogue and discussion.

gm- Sheatin. //M A éﬁ
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81 /d. at 35,362.
8d.

8 See Airport Cmtys. Coal. v. Graves, 280 F.Supp.2d 1207, 1215 (W.D. Wash. 2003) (“the plain language of the statute
... reflects clear congressional intent that federal agencies only be bound by state certification conditions issued
within one year after notice”); City of Shoreacres v. Tex. Com. of Env’t Quality, 166 S.W.3d 825, 834-35 (Tex. Ct. App.
2005) (“states are not authorized under the Clean Water Act to unilaterally revoke, modify, or amend a state water
quality certification after the certification process for a federal permit is complete”).
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INGAA

Interstate Natural Gas Association of America

Submitted via www.regulations.gov
Docket No. EPA-HQ-OW-2019-0405

October 21, 2019

The Honorable Andrew Wheeler
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460

Re:  EPA’s Proposal to Update Regulations on Clean Water Act Section 401 Water
Quality Certification

Dear Administrator Wheeler:

The Interstate Natural Gas Association of America (“INGAA”) respectfully submits these
comments in response to the U.S. Environmental Protection Agency’s (“EPA” or “Agency”)
proposed rule providing updates and clarifications to the substantive and procedural requirements
for water quality certification under Clean Water Act (“CWA”) Section 401.1

INGAA is a non-profit trade association that advocates regulatory and legislative positions
of importance to the interstate natural gas pipeline industry in the United States. INGAA’s member
companies transport over 95% of the nation’s natural gas through a network of nearly 200,000
miles of pipelines. The interstate pipeline network serves as an indispensable link between natural
gas producers and the American homes and businesses that use the fuel for heating, cooking,
generating electricity and manufacturing a wide variety of U.S. goods, ranging from plastics to
paint to medicines and fertilizer.

INGAA supports effective implementation of the CWA and the protection of water quality
and respects the important role that states and tribes play in ensuring these shared objectives.
Section 401 provides states and tribes an important and distinct role in the environmental review
of interstate natural gas pipelines. INGAA’s members are frequent participants in Section 401
processes and continue to be significantly affected by the implementation of Section 401. INGAA

! Updating Regulations on Water Quality Certification, 84 Fed. Reg. 44,080 (Aug. 22, 2019).
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appreciates EPA’s efforts to provide clarity, predictability, and uniformity in the implementation
of Section 401. INGAA offers the following comments in support of EPA’s efforts.

INGAA submitted comments in the pre-rulemaking docket on May 24, 2019 (included as
Attachment A).

l. EPA’s Proposed Rule Resolves Important Ambiguities in Section 401 Whose
Divergent Interpretations Have Frustrated the Federal-State Framework of the
Clean Water Act and the Operation of Multi-State Pipeline Projects that Have Been
Determined to be in the Public Need

INGAA supports EPA in exercising its delegated authority to revise the Section 401
regulations and to provide a much-needed interpretative framework to implement the ambiguous
statutory language in Section 401. EPA’s revised regulations will reduce the potential for
conflicting interpretations of the certifying authority’s role and restore a functional process that
strengthens permitting and licensing programs within the framework of complementary federal
and state responsibilities. For interstate natural gas pipelines, the smooth and predictable
functioning of these programs is essential to meeting the public need and realizing America’s
energy potential.

INGAA members build pipelines in response to demonstrated public need for the delivery
of natural gas, typically requiring infrastructure that spans multiple state boundaries. The Federal
Energy Regulatory Commission (“FERC”) must issue a certificate of “public convenience and
necessity” based on this demonstrated need before INGAA members may construct and operate a
pipeline.2 Where a proposed pipeline project may result in a discharge into waters of the United
States, CWA Section 401 prohibits federal agencies (such as FERC and the U.S. Army Corps of
Engineers) from issuing a license or permit for the pipeline until the state or authorized tribe, where
the discharge would originate, has issued a Section 401 certification or the certification
requirement is waived.?

Section 401 establishes an important balance in the respective roles and responsibilities of
federal and state authorities. Like other statutes built on the principle of cooperative federalism,
Section 401 defines the state’s role within the context of a uniform federal framework. States and
tribes have generally fulfilled their statutory role by limiting their Section 401 review to a review
of water quality impacts from the potential discharge(s) associated with a proposed federally
licensed or permitted project.

The language of Section 401, however, is ambiguous and variable about the scope of the
certifying authority’s review, determination, and condition-setting. In different places, Section 401

215 U.S.C. § 717f(c).

333 U.S.C. §1341(a)(1). See Delaware Riverkeeper Network v. FERC, 857 F.3d 388, 399 (D.C. Cir. 2017) (upholding
FERC’s practice of issuing conditional certificates to natural gas pipelines under section 7 of the Natural Gas Act prior
to the receipt of a Section 401 certification).
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uses varied language for these actions and omits any explanation to harmonize the incongruences.*
Given the resulting ambiguity, some states and tribes have erroneously expanded their Section 401
review to include considerations unrelated to water quality requirements.®> The inconsistent
implementation of Section 401 frustrates the CWA’s federal-state balance and has resulted in
delays to interstate natural gas pipeline projects that the federal government has determined to be
in the public interest.®

How shall these incongruent terms be reconciled? The proposed rule offers the first
holistic, coherent reconciliation of the statute, taking into consideration the context and structure
of Section 401 and the focus and purposes of the CWA. EPA’s proposed rule seeks to clarify the
ambiguity with respect to the scope of Section 401. The agency has also defined the terms
necessary to facilitate the clear understanding and implementation of Section 401. INGAA fully
supports EPA’s proposal to create a clear and uniform understanding of these core terms and
provisions of Section 401.

1. INGAA’s Comments and Feedback on the Proposed Rule’

A EPA’s Proposed Definition of “Certification Request” Provides Needed
Regulatory Certainty About the Initiation of the Section 401 Review

The statutory time period for Section 401 review begins with the certifying authority’s
receipt of the “certification request.” EPA has proposed a definition of “certification request” that
provides a consistent scope of information necessary to initiate the statutory review period.® The
information contained in the certification request is used by the certifying authority to conduct its
Section 401 review within the “reasonable period of time,” as established by the federal agency.®

INGAA recommends that EPA clarify that the certifying authority is not called to judge
compliance with the federal definition of a certification request, nor can the certifying authority
prevent the time period from running by judging the information in a certification request to be
insufficient to make a determination.!° Rather, the time period for review starts upon “receipt” of

4 A comprehensive review of the ambiguity related to the certifying authority’s scope of review can be found in the
Appendix to these comments.

5 For example, instead of evaluating the potential impacts of the proposed project and route in the certification request,
states have sought information related to alternative routes for the project, despite the fact that the Natural Gas Act
gives FERC the exclusive jurisdiction over the siting and routing of interstate natural gas pipelines. See 15 U.S.C.
8§ 7171(c).

% Inconsistent implementation of the Section 401 process has resulted in significant delays to energy infrastructure
projects. See INGAA letter to The Honorable Andrew Wheeler, July 1, 2019 (included as Attachment B).

" For convenience, INGAA has noted its recommendations to EPA in bold.
8 See proposed 40 C.F.R. § 121.1(c).

9 See Millennium Pipeline Co. v. Seggos, 860 F.3d 696, 698-99 (D.C. Cir. 2017) (holding that the federal agency
decides matters of timing and waiver).

10 See N.Y. State Dep 't of Envtl. Conservation v. FERC, 884 F.3d 450, 455-56 (2d. Cir. 2018) (“The plain language of
Section 401 outlines a bright-line rule regarding the beginning of review . . . . It does not specify that this time limit
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the certification request.!* If a certifying authority needs additional information to complete its
Section 401 review, it can request that information from the project proponent during the
reasonable period of time for review.

1. Definition of certification request

The items proposed to be included in the “certification request” provide an appropriate
balance between the certifying authority’s need for sufficient information to evaluate the request
and the permit applicant’s ability to obtain and submit the information to initiate the reasonable
period of time for review and the review process.*? The items specified properly include the
information needed to describe the basic project and its anticipated location, in addition to
providing basic orienting information concerning the anticipated discharges to waters.

INGAA recommends that EPA revise the definition of certification request to clarify that
project proponents need to provide sufficient information regarding the anticipated location and
type of discharges and location of receiving waters to initiate a meaningful review within the
reasonable period of time for review. Project proponents should provide certifying authorities with
the best information reasonably available at the time the request is made, based upon the proposed
route of the project (e.g., information from public databases, collected from flyovers, from surveys
on portions of the route where access has been granted, etc.). For interstate natural gas pipelines
seeking a certificate of public convenience and necessity under the Natural Gas Act, the Section
401 certification request is typically filed within 30 days of filing a certificate application with
FERC, which itself must contain complete resource reports offering extensive analysis of among
other things water quality impacts.® Thus, at the time of the certification request, there are ample
analytical and technical studies to commence review by the certifying authority. Because technical

applies only for ‘complete’ applications.”). In contrast, Maryland took nearly 17 months to issue a Section 401 water
quality certification for Columbia Gas Transmission’s Line MB Extension Project. This certification was issued 15
months after Maryland purported to determine that it had a “complete application” based on the applicant’s submission
of its response to a supplemental information request.

11 Under the proposed rule, the federal agency would record the date of receipt in its written notification of the
applicable reasonable period of time. See proposed 40 C.F.R. 8 121.4(c)(2). This ensures that the date of receipt will
be included in the federal record.

12 EPA should clarify that the statute does not permit certifying authorities to require that project proponents have
“legal authority” to perform the activities proposed in the certification request. The statute is clear that the start of the
certifying authority’s review is the “receipt” of the “certification request.” 33 U.S.C. § 1341(a)(1). As the federal
agency charged with interpreting the CWA, EPA has proposed a reasonable definition of “certification request” that
is focused on the information that is useful and meaningful to the certifying authority in assuring that potential
discharges will not violate water quality requirements. At the time of the certification request, the project proponent
does not need to have (and likely would not have because federal authorizations have yet to be granted) “legal
authority” in order to provide the certifying authority with information meaningful to the Section 401 review. See,
e.g., New Jersey Department of Environmental Protection Denial of PennEast Pipeline Company Application
(“PennEast Denial”), Oct. 8, 2019 (denying a certification request as administratively incomplete due to a lack of
“legal authority” for land parcels along the right-of-way; notably, the parcels that PennEast did not have access to
were parcels in which the State of New Jersey had an interest and refused to provide consent) (included as Attachment
C).

13 See, e.g., 18 C.F.R. § 380.12 (environmental reports for Natural Gas Act applications).
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studies may remain incomplete until a project proponent receives landowner permission to access
all properties along the proposed route (which allows the project proponent to verify each and
every water crossing), INGAA recommends that EPA clarify that identifying each and every
“location and type of any discharge that may result from the proposed project” in the certification
request is not required under the definition of “certification request” or for the commencement of
the reasonable time period for review.'*

2. Additional information and requests for information

As site access is granted along the proposed route and the environmental review progresses,
the project proponent may adjust the route to avoid sensitive species, wetlands or other areas, or
to accommodate landowner and stakeholder requests. A project sponsor would update the
certifying authority about these developments by identifying any new locations and types of
discharges that may result from the revised route and the location of receiving waters.

INGAA recommends that EPA clarify that neither the submission of additional
information nor agency requests for additional information during the pendency of the certifying
authority’s review invalidates the certification request or restarts the reasonable period of time for
review.™® If changes to the project after submission of a certification request significantly alter the
mix of information needed to evaluate impacts to water quality, the certifying authority may submit
a request to the federal agency to extend the review period. The certifying authority’s extension
request must provide sufficient explanation for the additional time requested (within the maximum
one year). The federal agency then can either grant or deny a certifying authority’s request for
additional time based upon what it believes is appropriate. When deciding whether to grant or deny
the request to extend the reasonable period of time, the federal agency should consider the amount
of review that has already occurred and how the changes would affect the review of impacts to
water quality.

INGAA recommends that EPA provide regulatory instruction to federal agencies on the
type and scope of changes that would necessitate filing a new certification request. Filing a new
request should be limited to extraordinary instances where the supplemental information reflects
such substantial modification to the proposed project that the existing certification request is no

14 EPA should also clarify that having site access is not required for a certifying authority to act on a certification
request. The certifying authority is tasked with evaluating whether the potential discharge will comply with the
applicable water quality requirements and can condition appropriately. Whether or not the project proponent has the
“legal authority” to comply with the certification or condition is not within the scope of the certifying authority’s
consideration. See PennEast Denial, supra n.12 (denying a certification request due to a lack of “legal authority” for
land parcels along the right-of-way) (Attachment C).

15 See McMahan Hydroelectric, LLC, Order Issuing Original License, 168 FERC { 61,185, P 38 (2019) (“North
Carolina DEQ’s request for additional information did not delay the one-year clock. Nor did McMahan Hydro’s
submittal of information requested by North Carolina DEQ (i.e., a water quality monitoring plan and a copy of
Commission staff’s EA) during the state’s review of the certification request render McMahan Hydro’s certification
application a ‘new’ application.”).
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longer probative of the potential impacts to water quality.*® For interstate natural gas pipelines,
FERC has extensive experience recognizing and addressing major and minor variations in the
proposed projects and adjusting its analysis accordingly. For example, it is not unusual for projects
seeking a certificate under Section 7(c) of the Natural Gas Act to undergo refinements and
revisions in their details during the review process. FERC is experienced and knowledgeable in
identifying and addressing such changes within its own review, and can identify when such a
change is so substantial in relation to the discharge that it would justify the filing of a new or
amended certification request. Therefore, the final regulations and any future regulatory
instructions should clarify that FERC will determine based on its expertise whether a new
certification request is required due to a “substantial modification” to a proposed interstate pipeline
project.

As the review proceeds, the certifying authority may find that additional information is
necessary to determine whether the proposed activity will comply with water quality requirements.
INGAA recommends that EPA clarify to certifying authorities that requests for additional
information must be limited to information necessary to evaluate the certification request within
the scope of Section 401 — assuring that a discharge will comply with water quality requirements
— and must be made within the reasonable period of time.

Delaying action on a certification request until federal environmental reviews are complete,
regardless of whether state laws require the consideration of federal environmental reviews, is not
within the scope of Section 401.1" The environmental review required for the federal license or
permit is often broader than the scope of Section 401. For example, the FERC’s review of
applications for the construction and operation of interstate natural gas pipelines under Section 7
of the Natural Gas Act triggers the Commission’s consideration of environmental impacts under
the National Environmental Policy Act (“NEPA”). FERC’s regulations implementing NEPA
require project proponents to submit to the Commission resource-specific environmental reports
that cover a broad array of potential environmental impacts, including air quality, wildlife, and
vegetation.’® INGAA recommends that EPA clarify that insufficient information identified after
the determined reasonable period of time or outside the scope of statutorily relevant information,
including that the NEPA review is incomplete, is not grounds for denying or conditioning a
certification request.

16 Cf. id. (noting that “an applicant’s submittal of additional information at a certifying agency’s request generally
would not rise to the level of a material change to a project’s plan of development, such that an application to amend
a pending license application, and a new certification request, would be warranted.”).

17 This has been the basis used for denying water quality certification requests. For example, on June 3, 2019, North
Carolina denied Mountain Valley Pipeline, LLC’s (“MVP”) application for a Section 401 certification for the MVP
Southgate Project. The MVP Southgate Project is a new pipeline expansion approximately 73 miles in length and will
serve growing demand for natural gas in North Carolina. The state’s denial was based on the application being deemed
incomplete more than six months after the application was filed, ostensibly because (in part) FERC had not yet issued
a draft environmental impact statement for the Southgate Project. See N.C. Dept. of Environmental Quality letter to
MVP, June 3, 2019 (included as Attachment D).

18 See 18 C.F.R. § 380.12.



INGAA Comments on CWA Section 401
Docket ID No. EPA-HQ-OW-2019-0405
Oct. 21, 2019

3. Pre-filing meetings

INGAA recommends that EPA encourage certifying authorities to create formal or
informal processes that facilitate early coordination between the certifying authority and the
project proponent. Pre-filing meetings can assist with the predictability and efficiency of Section
401 implementation by providing an early opportunity for dialogue to inform agency personnel of
the scope and type of proposed impacts and for project applicants to learn of certifying agency
needs. Pre-filing meetings can assist in scoping the information to be included in the certification
request and reduce the need for the certifying agency to request more information from the permit
applicant.

INGAA recommends that EPA encourage certifying authorities to identify during pre-
filing meetings commonly requested information to reduce the need to issue information requests
after the certification request has been received. Any pre-filing meeting and the information
shared, whether formal or informal, should be included in the federal agency’s record of agency
decision.

INGAA recommends that EPA clarify that a certifying authority cannot prohibit or delay
the submission of a certification request following a pre-filing meeting. The trigger for the
statutory time period for review is the certifying authority’s receipt of the request for certification,
as discussed above.

4. The reasonable review period is not restarted by the withdrawal-and-
resubmission of the certification request.

EPA has also proposed that certifying authorities be prohibited from requesting that a
project proponent withdraw a certification request for the purpose of restarting the reasonable
period of time.1® INGAA supports this prohibition because Congress was clear that the states” and
tribes’ authority to review certification requests is temporally limited to a reasonable period of
time, not to exceed one year, from the date of receipt of the certification request.?°

INGAA recommends that EPA clarify that the project proponent can withdraw its request
for consideration by the certifying authority at any time, for example, if it no longer intends to
develop the proposed project as described in its original certification request.

1% Proposed 40 C.F.R. § 121.4(f).

20 As the U.S. Court of Appeals for the District of Columbia Circuit has held, Congress established a time limit in
Section 401 that cannot be circumvented or avoided. See Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1104 (D.C.
Cir. 2019) (invalidating the practice of withdrawing and refiling the same Section 401 request in an attempt to restart
the review period for the same project and holding that the withdrawal and resubmission scheme “serves to circumvent
a congressionally granted authority”); see also Alcoa Power Generating Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir.
2011) (explaining that Congress included a role in the Act for federal agencies to determine waiver “to prevent a State
from indefinitely delaying a federal licensing proceeding by failing to issue a timely water quality certification under
Section 401.”).
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In the same vein, certifying authorities are prohibited from requesting that a project
proponent agree to a later receipt date in order to extend the reasonable period of time. Following
a recent court decision related to Section 401 water quality certification denials, FERC has held
that certifying agencies may not request that an applicant agree to a different receipt date for a
water quality certification application in order to extend the time for review.?! INGAA
recommends that EPA clarify that any attempt by a certifying authority to delay the
commencement of its time period for review on a water quality certification is in violation of its
regulations and the Clean Water Act.

INGAA recommends that EPA also clarify that certifying authorities may deny a
certification request without prejudice, as long as they provide a statement explaining why the
project will not comply with water quality requirements and the specific water quality data or
information that would be needed to grant certification.??

B. EPA’s Proposed Rule Supports Federal Agencies in Setting the Statutory
Review Period

The parameters that Congress established for Section 401 balance the states’ and tribes’
interest in water quality with the federal government’s obligation to act promptly on permit
applications. Congress imposed a clear time limit for the state’s action:

If the State . . . fails or refuses to act on a request for certification, within a
reasonable period of time (which shall not exceed one year) after receipt of
such request, the certification requirements of this subsection shall be waived
with respect to such Federal application.?

The statutory language creates a “bright-line rule” that the “receipt” of a Section 401
request is the beginning of review.? Following the receipt of a “certification request,” certifying
authorities have a “reasonable period of time (which shall not exceed one year)” to act on a request
before waiver occurs.?

21 See National Fuel Gas Supply Corp., 167 FERC {61,007, at P 9 (Apr. 2, 2019) (“We find that the statute prohibits
state agencies and applicants from entering into written agreements to delay water quality certification, an
interpretation consistent with Hoopa Valley Tribe.”).

22 See proposed 40 C.F.R. § 121.5(e)(1)-(3).
2333 U.S.C. § 1341(a)(1) (emphasis added).
24 N.Y. State Dep’'t of Envtl. Conservation, 884 F.3d at 455.

%533 U.S.C. § 1341(a)(1). In the case of the Northern Access Pipeline, the State of New York received the request for
water quality certification on March 2, 2016. The applicant and the state later agreed in a letter that April 8, 2016
would serve as the date “on which the application was deemed received” by the state. The state denied the water
quality certification request on April 7, 2017. FERC, in its capacity as the federal lead agency, determined that New
York failed to act on the water quality certification within the immutable one-year period established by the statute as
the maximum period of time for state action on a request for certification—in this case, one year from the request
received on March 2, 2016—and that the Section 401 obligation was therefore waived. See Nat’l Fuel Gas Supply
Corp., 164 FERC 1 61,084 at PP 35, 42 (2018).
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The lead federal agency determines the reasonable period of time.2® Although the statute
provides a full year as the absolute maximum amount of time, the lead federal agency may
determine that a reasonable period of time is less than one year.?’

INGAA supports EPA’s proposed rule that would guide federal agencies in establishing
project-specific or categorical reasonable periods of time.?

1. Factors supporting a reasonable period of time should be within the scope
of Section 401

INGAA recommends that EPA clarify that the factors a federal agency considers in
determining a reasonable period of time should be within the scope of Section 401 certification.?®
For example, in considering “complexity,” the focus should not be on the “complexity of the
proposed project,” the complexity of which may have no bearing on the potential discharge.
Instead, the focus should be on the complexity of the potential “discharge” and, therefore, the
difficulty of assessing under Section 401 the impact of the potential discharge on water quality
requirements. This complexity may arise from technical issues pertaining to the activity leading to
the discharge (e.g., methods for stream crossing such as “open-cut” versus horizontal directional
drilling), the unique or complex site conditions including the existing quality of the water
resources, or the potential magnitude of impacts (e.g., number of stream crossings, significance of
stream disturbance).

Further, INGAA recommends that EPA eliminate the factor that federal agencies consider
the “potential need for additional study or evaluation of water quality effects from the discharge.”*
The potential need for additional study should be driven by the complexity of the discharge and
site conditions, factors already considered in setting the reasonable period of time.

In developing the factors by which a federal agency may determine a reasonable period of
time, INGAA recommends that EPA look to the U.S. Army Corps of Engineers’ (“Corps”)

% See Millennium Pipeline Co., 860 F.3d at 700 (holding that the lead federal agency decides whether waiver has
occurred). A similar approach is taken in the Administration’s One Federal Decision Implementation Memorandum,
which instructs the lead federal agency to coordinates all pertinent schedules. See Memorandum of Understanding
Implementing One Federal Decision Under Executive Order 13807 (2018) (“EO 13807”).

27 See Hoopa Valley Tribe, 913 F.3d at 1103-04. Both EPA and the Army Corps of Engineers have previously
determined that a reasonable period of time should generally be less than one year. See 40 C.F.R. § 121.16(b) (6-
month time period); 40 C.F.R. § 124.53(c)(3) (60-day time period); 33 C.F.R. § 325.2(b)(ii) (60-day time period).

28 See proposed 40 C.F.R. § 121.4(d).

29 Actions taken by the certifying authority in support of its broader regulation of water resources are outside the scope
of Section 401. For example, the certifying authority’s identification or classification of water resources is outside
the scope of assuring that a discharge will comply with water quality requirements and should not be considered in
the determination nor extension of a reasonable period of time.

%0 See proposed 40 C.F.R. § 121.4(d)(3).
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regulatory guidance letter on setting timeframes for Section 401 certifications.® In addition to
complexity, the Corps’ letter identifies other factors to consider in setting a reasonable period of
time, including the certifying authority’s public hearing requirements; whether the activity and
discharge are typical for the agency; unique or complex site conditions; and the magnitude of the
impact to aquatic resources.® The Corps’ letter also identifies those factors that generally should
not be considered in setting the reasonable period of time, such as the certifying authority’s
resource constraints.*

2. Categorical time periods for review

INGAA does not support adopting a one-size-fits all approach that would categorically
apply to all interstate natural gas pipeline projects because the same reasonable period of time may
not be appropriate for all pipeline projects.®* Some pipeline projects may impact hundreds of miles
of land with multiple water crossings, whereas other projects may be one (1) mile or less with few
potential water impacts. Adopting a one-size-fits all approach for all interstate natural gas pipeline
projects may result in providing an inappropriate amount of time for the certifying authority’s
review of these projects.

Instead, INGAA recommends that EPA encourage federal agencies to establish default
timelines for different types of projects for which they are commonly the lead federal agency and
where doing so would be practicable and would provide instruction on anticipated reasonable
periods of time for different federal permit types. Because federal applications for activities subject
to Section 401 may deviate from the “default” scenario, federal agencies should retain the
flexibility to adjust the default timelines, as necessary, to accommodate the specific details and
complexity of a given project while ensuring that the timeline never exceeds the one-year statutory
maximum.

31 See Timeframes for Clean Water Act Section 401 Water Quality Certifications and Clarification of Waiver
Responsibility, Regulatory Guidance Letter, U.S. Corps of Engineers (Aug. 7, 2019).

2 See id.
33 See id.

34 Cf. 84 Fed. Reg. at 44,109 (“EPA could establish that for interstate pipelines that will cross a certain number of
states or transport a certain volume of material, certification must be completed within a specific period of time.”).

3 Section 401 requires that certifying authorities develop public notice procedures. See U.S.C. § 1341(a)(1). INGAA
recommends that EPA remind certifying authorities that the statute allows the federal agency to set a reasonable
period of time that is less than one year, and that certifying authorities should ensure that their public notice
requirements can be satisfied within the reasonable period of time as determined by the federal agency. For example,
the U.S. Army Corps of Engineers has determined that the reasonable period of time should generally be 60 days and
that certifying authorities should ensure that public notice requirements can be satisfied during this time. See 33 C.F.R.
8§ 325.2(b)(ii); Timeframes for Clean Water Act Section 401 Water Quality Certifications and Clarification of Waiver
Responsibility, Regulatory Guidance Letter, U.S. Corps of Engineers (Aug. 07, 2019).
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3. Milestones within the reasonable period of time

In determining the reasonable period of time, INGAA recommends that federal agencies
consider identifying interim milestone dates within the reasonable period of time to facilitate
shared expectations of the certifying authority’s progress in reviewing the certification request and
timely certification actions.®® These milestones could include defining the time, such as 30 days,
by which the certifying authority should request from the applicant additional information that is
within the scope of Section 401 but beyond that contained in the certification request. EPA has
included such a milestone in the proposed rule for when EPA is the certifying authority.®’

C. The Final Rule Should Clarify the Responsibilities of the Lead Federal Agency

EPA’s proposed rule clarifies implementation of Section 401 by federal agencies whose
permits and authorizations trigger Section 401. EPA’s proposed rule defines “federal agency” as
“any agency of the Federal Government to which application is made for a license or permit that
is subject to Clean Water Act Section 401.”*® However, neither the proposed rule nor the preamble
addresses how this definition should be interpreted where a proposed project requires multiple
federal licenses, approvals, or permits. INGAA recommends clarifying in the final rule that where
a project requires multiple federal authorizations, the “lead” federal agency is responsible for
carrying out the Section 401 responsibilities (i.e., setting the reasonable period of time for the
certifying agency to make a decision, determining waiver, etc.) and that all other federal agencies
should defer accordingly.

Many projects require multiple federal permits or approvals. For example, an interstate
natural gas pipeline project proponent seeking project-specific authorization under Section 7(c) of
the Natural Gas Act must obtain a certificate of public convenience and necessity from FERC; this
certificate authorizes the construction and operation of the pipeline. For most interstate natural gas
pipeline projects, FERC also is the lead federal agency for purposes of administering and
coordinating NEPA review.>® A pipeline project proponent also must obtain all other applicable
federal permits, such as a permit from the Corps under Section 404 of the CWA. Based on EPA’s
proposed rule, it is not clear which of these two federal agencies would be responsible for carrying
out the responsibilities under Section 401 for such a project. Without clarification, the proposed
rule could result in multiple federal agencies individually carrying out the responsibilities under
Section 401 without coordination.

36 Where a project is subject to the One Federal Decisions (“OFD”) permitting framework, setting interim milestones
would align with the precepts and requirements of OFD. See Memorandum of Understanding Implementing One
Federal Decision Under Executive Order 13807 (2018).

37 See proposed 40 C.F.R. § 121.13.
®1d. at § 121.1(i).

39 See 15 U.S.C. § 717n(b) (designating FERC “as the lead agency for the purposes of coordinating all applicable
Federal authorizations and for the purposes of complying with the National Environmental Policy Act of 1969 (42
U.S.C. 84321 et seq.)”).
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The final rule should assign federal responsibility under Section 401 to the “lead” federal
agency. INGAA recommends revising the definition of “Federal agency” as follows:

Federal agency means any agency of the Federal Government to which application
is made for a license or permit that is subject to Clean Water Act Section 401.
Where a project proponent needs more than one federal agency to take action on a
license or permit, ‘Federal agency’ means the lead federal agency for purposes of
the National Environmental Policy Act.

The concept of “lead agency” under NEPA is well-established and understood.*® The
agency that is serving as “lead agency” for NEPA will already be established for NEPA purposes
and is in a position to make timing and scope determinations. For interstate natural gas pipeline
projects seeking project-specific authorization under the Natural Gas Act, FERC will typically be
the “lead agency” for NEPA purposes and should likewise be the “lead agency” for purposes of
Section 401 under the CWA. We note that, in certain circumstances, FERC retains continuing
jurisdictional authority over the project under the Natural Gas Act but is not called upon to take
any further action under the Natural Gas Act.** Instead, action by other federal agencies (often the
U.S. Army Corps of Engineers) may be required for authorization of the project. In this situation,
the federal agency required to take action (e.g., the U.S. Army Corps of Engineers) is the lead
agency for Section 401 purposes.

INGAA recommends that EPA clarify that where the lead federal agency determines that
waiver has occurred the certification requirement “falls out of the equation”*2 and all other federal
agencies can and should move forward with processing their reviews and authorizations. EPA
should clarify in its regulations that the lead federal agency’s written notification of waiver should
also be provided to the other federal agencies to which application has been made.*® These
modifications would also be consistent with recent case law.**

Without these clarifications, the proposed rule could lead to the situation where multiple
federal agencies are determining the reasonable period of time, reviewing the Section 401 action,
incorporating conditions into federal licenses or permits, and determining whether waiver has
occurred without coordination and with possibly conflicting determinations.

The concept of a lead federal agency is consistent with EO 13807 and the One Federal
Decision Memorandum of Understanding (“OFD MOU”). EO 13807 and the OFD MOU commit

40 See 40 C.F.R. 88 1501.5 (roles and responsibilities of lead agencies), § 1508.16 (definition of lead agency).

4 See, e.g., 18 C.F.R. 88 2.55 (auxiliary installations and replacement facilities); 88 157.201-157.218 (blanket
certificate). Where there has been a third-party objection to a prior-notice blanket activity, FERC is called upon to
take action and therefore is the lead federal agency.

42 Millennium Pipeline Co., 860 F.3d at 700.
43 See proposed 40 C.F.R. § 121.7(b).

4 See, e.9., N.Y. State Dep’t of Envtl. Conservation, 884 F.3d at 456 (finding that FERC had jurisdiction over an
interstate natural gas pipeline project and upholding FERC’s finding that the state waived the Section 401 water quality
certification requirement).

12



INGAA Comments on CWA Section 401
Docket ID No. EPA-HQ-OW-2019-0405
Oct. 21, 2019

the Executive Branch to a single, coordinated approach to project reviews on an agreed timetable
under the direction of a lead federal agency.* Notably, the Corps has already incorporated this
concept into its One Federal Decision Implementation Plan.® Thus, for projects that require an
environmental impact statement and where the Corps is not the lead federal agency, which is the
case for interstate natural gas pipelines requiring FERC approval, the Corps has committed to
“defer to the determination of the lead agency, determine that the certification has been waived,
and proceed accordingly.”*’

D. EPA’s Proposed Scope for Section 401 Review Provides Appropriate Direction
and Limits

Section 401 provides certifying authorities the opportunity and authority to certify whether
a proposed discharge will comply with applicable water quality provisions. Following the
certifying authority’s review, it can grant the certification request (with or without conditions), it
can deny the certification request, or it can take no action.*®

The certifying authority’s review and conditioning authority is not unbounded.*® Section
401(a)(1) limits the scope of the certifying authority’s inquiry to the “applicable provisions” of
Sections 301, 302, 303, 306, and 307 of the CWA.>® Section 401(d) further informs the limitations
on scope by focusing the certifying authority on conditions that are necessary to assure that
discharges from a federally authorized activity will comply with Sections 301, 302, 303 (as
incorporated by Section 301), 306, and 307 of the CWA and “any other appropriate requirements
of State law.”>! (A comprehensive review of the ambiguity related to the certifying authority’s
scope of review can be found in the Appendix to these comments).

4 See Exec. Order No. 13807, Presidential Executive Order on Establishing Discipline and Accountability in the
Environmental Review and Permitting Process for Infrastructure, 82 Fed. Reg. 40,463 (2017); Memorandum of
Understanding Implementing One Federal Decision Under Executive Order 13807 (2018).

4% U.S. Army Corps of Engineers, Memorandum, Implementation Guidance for Regulatory Compliance with
Executive Order 13807 and One Federal Decision (OFD) within Civil Works Programs (Sept. 26, 2018).

471d.

48 See 33 U.S.C. § 1341(a)(1). Specifically, if the certifying authority concludes that the proposed discharge will
comply with the applicable water quality provisions, the certifying authority must grant the certification request.
Alternatively, if the certifying authority concludes that the proposed discharge will comply with the applicable water
quality provisions so long as the project applicant abides by specific conditions within the scope of Section 401, the
certifying authority can grant the certification request with those conditions. Alternatively, if the certifying authority
concludes that the proposed discharge cannot comply with applicable water quality provisions, the certifying authority
can deny the certification request. Finally, the certifying authority can elect not to take action on the certification
request.

49 See PUD No. I of Jefferson County and City of Tacoma v. Washington Dep’t of Ecology (“Jefferson County”), 511
U.S. 700, 712 (1994).

5033 U.S.C. § 1341(a)(1).
51 1d. at § 1341(d).
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Although the statute provides limits on the proper scope for Section 401, INGAA agrees
that EPA should address important ambiguities and variations in language that continue to lead to
divergent legal interpretations by certifying authorities, courts, and applicants.>?

INGAA agrees that EPA’s proposed interpretation of the scope of Section 401 review and
its proposed regulatory framework for conducting the review are consistent with the statutory text
and principles and will add consistency and predictability in the implementation of Section 401
reviews.

1. The relationship between Section 401(a)(1) and Section 401(d) supports
EPA’s proposal to create a single scope for Section 401 review.

EPA’s proposed rule would create a single scope of review that would define the certifying
authority’s review of the proposed discharge under Section 401(a)(1) and the scope of appropriate
conditions that may be included in a certification under Section 401(d). INGAA agrees that EPA’s
proposal to create a single scope for Section 401 review resolves an important statutory ambiguity,
finds support in a holistic reading of the statute, and offers a practical approach for implementing
Section 401.

Section 401(a)(1) directs the certifying authority’s inquiry into whether to grant or deny
the certification. The provision focuses on whether the “discharge” will comply with certain
enumerated “applicable provisions” of the CWA: Sections 301, 302, 303, 306, and 307. In turn,
Section 401(d) authorizes certifying agencies to include appropriate conditions in the grant of a
certification. However, the conditioning authority described in Section 401(d) is expressed
differently from the scope to grant or deny a certification request under Section 401(a)(1) —
notably, Section 401(d) also refers to “any other appropriate requirements of State law.” When
read in isolation, Section 401(a) and Section 401(d) exhibit a facial incongruity that has created
significant ambiguity in implementing Section 401.

EPA’s proposed rule offers necessary clarification by providing a single definition of scope
that is based on Section 401 as a whole.>® Read holistically, the authority to condition a certification
under Section 401(d) is in support of the certifying authority’s right (and responsibility) to grant
or deny a certification request. Together, the certification and any conditions form an integrated
whole whose overarching purpose is to assure water quality by affording certifying authorities a
reasonable opportunity for review. EPA’s proposed rule recognizes the interrelation of these
provisions by establishing a single, clear articulation of the scope of review. This scope reflects
both Section 401(a)(1) and Section 401(d), giving meaning to and effectuating each.

Not only is this approach supported by the statute, but this approach is also consistent with
the practical implementation of Section 401. In evaluating a certification request, the certifying

5284 Fed. Reg. at 44,103 (“nowhere in Section 401 did Congress provide a single, clear, and unambiguous definition
of the section’s scope”).

%3 See proposed 40 C.F.R. § 121.3 (“The scope of a Clean Water Act section 401 certification is limited to assuring
that a discharge from a Federally licensed or permitted activity will comply with water quality requirements.”); see
also United Sav. Ass 'n of Tex. v. Timbers of Inwood Forest Assoc., Ltd., 484 U.S. 365, 371 (1988) (explaining statutory
interpretation is a “holistic endeavor”).
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authority assesses whether the proposed discharge will comply with applicable water quality
provisions and whether appropriate conditions are necessary to ensure such compliance. It is a
comprehensive evaluation with a single determination. Had EPA established two different scopes
of review — one for the grant or denial of a certification request and one for conditioning
certifications — EPA would be requiring certifying agencies to bifurcate their reviews and
sequentially consider the question of whether to grant or deny and then the question of
conditioning, which would lead to further uncertainties about the reach of conditioning authority
apart from certification authority. Such uncertainties retard efficient review of certification
requests, invite divergent approaches by tribes and states (even on the same multi-state
development project), and confound efforts by project proponents to develop an appropriate record
upon which certifying agencies can confidently take action within the prescribed reasonable time.

2. EPA’s proposed scope of certification and definition of “water quality
requirements” is a reasonable interpretation of the statutory language.

As noted elsewhere in these comments, nowhere does Section 401 provide a single, clear,
and unambiguous definition of the certifying authority’s scope of review and conditioning
authority. EPA’s proposed statement on the “scope of certification” together with its proposed
definition of “water quality requirements” properly focus a certifying authority’s review on the
statutory principles and purpose of Section 401.

a) Section 401 is focused on water quality.

INGAA agrees that the scope of Section 401 action must be limited to water quality
considerations. The statutory language throughout Section 401 — and the CWA generally — is
focused on water quality.>* Section 401(a)(1) limits the scope of the certifying authority’s actions
to enumerated provisions of the CWA. Other sections are similarly focused on water quality and
provide no suggestion that non-water quality considerations or conditions are appropriate under
Section 401.°®

Errant attempts to expand the scope of Section 401 beyond water quality are rooted in the
language of Section 401(d), which refers to — but does not explain — “any other appropriate

% See 33 U.S.C. § 1251(a) (“The objective of this chapter is to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.”).

% See id. at § 1341(a)(1) (“Any applicant for a Federal license or permit to conduct any activity . . . which may result
in any discharge into the navigable waters, shall provide the licensing or permitting agency a certification from the
State in which the discharge originates . . . that any such discharge will comply with the applicable provisions of
sections 301, 302, 303, 306, and 307 of this title.”).

% See, e.g., id. at § 1341(a)(2) (“Whenever such a discharge may affect, as determined by the Administrator, the
quality of the waters”).
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requirement of state law.”®’ This single phrase must be read in the context in which it is found.*®
INGAA agrees with EPA that this phrase should not be read to expand beyond water quality.
Arguments to the contrary would attribute outsized meaning to the phrase, ignoring all other clear
statutory signals that Section 401 is focused on water quality.

There is no evidence that Congress intended this phrase to convey broader conditioning
authority under Section 401(d) than necessary to support the authority to certify compliance with
water quality under Section 401(a). The statutory provisions enumerated in Section 401(a) all
focus on protecting water quality. At the core of the programs implemented under these
enumerated provisions is a partnership in which the federal government sets minimum standards
for protecting water quality from discharges, while states carry out day-to-day activities of
implementation under EPA-approved state law provisions. EPA’s proposed interpretation that the
scope of Section 401 review and conditions is limited to water quality is both reasonable and
obvious. EPA’s proposed interpretation of “appropriate requirements” supports this partnership by
including in the certifying authority’s scope of certification those state law provisions that have
been approved to support the enumerated CWA sections.>®

b) Section 401 is focused on the potential discharge.

Inconsistencies between the language of Section 401(a)(1), which focuses on confirming
that the “discharge” will comply with water quality requirements, and Section 401(d), which refers
to ensuring that the “applicant” will comply, have created ambiguity in the statute and have been
interpreted as allowing conditions that address water quality impacts from any aspect of the
proposed activity as a whole.®

INGAA agrees with EPA that the scope of review under Section 401 is properly focused
on water quality impacts from the potential discharge associated with a proposed project. Prior to
1972, the certification provisions focused the review on whether the “activity” would not violate
water quality standards.®! In the 1972 amendments to the statute, this language was revised to
focus certifying authorities on the impact of the proposed discharge.®? At the same time, Section
401(d) was added to allow certifying authorities to condition certifications to assure compliance
from the applicant. An interpretation that Section 401(d) supports conditions on the activity as a

57 See id. at § 1341(d). States have used this phrase to include conditions in Section 401 certifications related to the
odorization of gas and mitigation measures to address past contamination and construction at the site.

%8 See King v. Burwell, 135 S. Ct. 2480, 2483 (2015) (internal citations omitted) (noting the “fundamental canon of
statutory construction” is “that the words of a statute must be read in their context and with a view to their place in the
overall statutory scheme”).

%9 1t is the practice of some states to condition the Section 401 certification on the issuance of future regulatory
authorizations or permits. Such practice cannot be used to expand the scope of Section 401 review (or the statutory
time period for review).

80 See Jefferson County, 511 U.S. at 712.
61 See Pub. L. No. 91-224, 21(b)(1), 84 Stat. 91 (1970).
62 See 33 U.S.C. § 1341(a)(1).
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whole is inconsistent with the statutory language of Section 401(a)(1), which Congress specifically
revised to focus on discharge. Further, nowhere in Section 401(d) does the statute authorize
conditions on the “activity.” Section 401(d) uses the term “applicant,” which EPA has reasonably
interpreted as referring to the person or entity responsible for obtaining and complying with the
certification, the need for which depends on a discharge to navigable waters.®

INGAA agrees with EPA that the scope of Section 401 review is properly focused on
water quality impacts resulting from potential point source discharges associated with proposed
federally licensed projects.®* INGAA recommends that EPA clarify to certifying authorities and
federal agencies the types of activities that are considered “point source discharges” under Section
401.

EPA’s interpretation differs from the majority opinion in PUD No. 1 of Jefferson County
and City of Tacoma v. Washington Department of Ecology (“Jefferson County "), which addressed
the scope of authority provided in subsections 401(a) and 401(d).®® Specifically, the Court in
Jefferson County concluded that subsection 401(d) “is most reasonably read as authorizing
additional conditions and limitations on the activity as a whole once the threshold condition, the
existence of a discharge, is satisfied.”®® Although this interpretation differs from EPA’s proposed
interpretation, the agency correctly notes that the Jefferson County opinion does not deprive EPA
of its authority to interpret ambiguous statutes.®” As discussed, there are multiple statutory gaps
concerning certifying authority reviews, determinations, and condition-setting. The principle of
delegated authority reserves for administrative agencies the presumptive right to resolve statutory
ambiguity.®® This is true regardless of whether a court has previously interpreted the ambiguous
statute.®® Thus, to the extent the Jefferson County opinion conflicts with EPA’s interpretation of
the ambiguous provisions of Section 401, it does not preclude the interpretation in EPA’s proposed
rule.

8 INGAA agrees with EPA that potential discharges into state or tribal waters that are not waters of the United States
do not trigger the requirement to obtain a Section 401 certification. See 84 Fed. Reg. at 44,100; see also 33 U.S.C.
§ 1341(a)(1); Comments of Attorneys General of New York, et al. on the proposed revised definition of “waters of
the United States” (Apr. 15, 2019) (recognizing that Section 401 is limited to discharges into federal waters),
https://www.regulations.gov/document?D=EPA-HQ-OW-2018-0149-5467. INGAA recommends that EPA clarify
that where a discharge does not directly discharge to a navigable water, any secondary impacts cannot trigger Section
401.

64 See proposed 40 C.F.R. § 121.1(g) (definition of discharge).
85511 U.S. 700 (1994).
% 1d. at 712.

67 See 84 Fed. Reg. at 44,097 (discussing Nat’'l Cable & Telecomms. Ass’'n v. Brand X Internet Servs. (“Brand X”),
545 U.S. 967, 982-83 (2005)).

8 See Smiley v. Citibank (South Dakota), N.A., 517 U.S. 735, 740741 (1996) (stating deference is due to agencies
because of a “presumption that Congress, when it left ambiguity in a statute meant for implementation by an agency,
understood that the ambiguity would be resolved, first and foremost, by the agency, and desired the agency (rather
than the courts) to possess whatever degree of discretion the ambiguity allows™).

69 See Brand X, 545 U.S. at 982-83.
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3. The Section 401 review is inherently predictive in nature.

Section 401 provides certifying agencies the opportunity to review the potential discharges
associated with proposed development projects. The language of Section 401(a) sets out the
predictive nature of the Section 401 review and requires the certification to ensure that a potential
discharge “will comply” with the applicable water quality standards.”® By using the future tense
“will comply,” Congress explicitly recognized that the certifying authority’s Section 401 review
evaluates the compliance of a future discharge with applicable water quality standards, necessarily
based on present information. Thus, the certifying authority’s review is inherently predictive in
nature.

As EPA recognizes, the trigger for Section 401 is the “potential” for a discharge to occur,
rather than an “actual” discharge.”* INGAA recommends that EPA further clarify that because of
the predictive nature of Section 401, certifying authorities cannot and should not be seeking
absolute certainty when determining whether a discharge will comply with applicable water
quality standards. Instead, the appropriate inquiry should be whether there is a reasonable basis in
the record upon which the certifying authority can determine that the proposed discharge will
comply with the applicable water quality standards. The permitting authority must size up the
relevant facts and determine whether and under what conditions future construction and operation
will comply with applicable legal standards. Congress has long acknowledged the state and federal
interest in protecting water quality under Section 401 lies in a reasonable assurance of
compliance.”

4. By resolving key statutory ambiguities, EPA is fulfilling its obligation and
delegation of authority to formulate policy and promulgate clarifying
regulations.

The divergent statutory language in Sections 401(a) and 401(d) create a statutory
framework that lacks clarity on essential points, notably the scope of the certifying authority’s
review of requests under Section 401, leading to inconsistent interpretations by certifying
authorities and courts. Where Congress has left a gap in a statutory framework, the administrative
agency responsible for implementing the statute has a responsibility to formulate policy and to
make rules to fill those gaps.”® The ambiguity of Section 401 is evident not only in the statutory
language and structure, but also in the practical challenges that have arisen because of the
incomplete statutory language. EPA, as the federal agency responsible for administering the CWA

7033 U.S.C. § 1341(a)(1).
184 Fed. Reg. at 44,100.

2 See, e.g9., 33 U.S.C. § 1341(a)(4) (providing authority to the federal agency to suspend a permit until notification
from the certifying authority “that there is reasonable assurance that such facility or activity will not violate the
applicable [CWA provisions]”) (emphasis added).

3 See Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc. (“Chevron™), 467 U.S. 837, 843 (1984)
(quoting Morton v. Ruiz, 415 U.S. 199, 231 (1974) (“The power of an administrative agency to administer a
congressionally created . . . program necessarily requires the formulation of policy and the making of rules to fill any
gap left, implicitly or explicitly, by Congress.”).
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Section 401 framework, has proposed to mitigate these practical challenges through a reasonable
construction of the statutory scheme that provides a functional, coherent framework in which all
parts of Section 401 have meaning.

It is important that EPA has proposed to exercise its authority to fill statutory gaps only
where the statute fails to speak unambiguously to an issue. Where the statute unambiguously
speaks to an issue, EPA has proposed to promulgate corresponding regulations that implement the
statute’s plain language.”™

Where the statutory language is ambiguous, however, EPA proposes to fulfill its
responsibility by providing the clarity needed to give uniform effect to the legislation. EPA
identified in its proposed rule where it views the statute to be ambiguous and unambiguous.” The
agency’s interpretation is based on its expert reading of the statute, informed by judicial
interpretations. The proposed rule defines key terms’® that the statute fails to unambiguously
classify in support of a unified framework for implementation and regulatory compliance.”” It also
prescribes procedures to guide federal agencies, certifying authorities, and project proponents in
carrying out their statutory responsibilities. These procedures provide much-needed clarity to the
Section 401 program.

The proposed rule follows sound principles of statutory construction and the dictates of
administrative law. The proposed rule reflects EPA’s reasoned analysis to “consider varying
interpretations and the wisdom of its policy on a continuing basis.”’® EPA has recognized that its
existing certification regulations at 40 C.F.R. Part 121 are outdated and do not reflect a holistic
analysis of the statute.”® The agency is appropriately clarifying the provisions of the statute
necessary to fill the gaps left by Congress.?° In doing so, EPA is adapting its rules to “the demands
of changing circumstances.”®! In particular, there are two circumstances since the existing rules
were promulgated that warrant EPA’s action. First, EPA’s existing regulations were promulgated
prior to the 1972 CWA amendments. Second, the Section 401 scheme has been undermined by
increasingly costly and prevalent conflicting interpretations that demonstrate practical challenges
with the current regulations. Hence, in addition to EPA’s continuing responsibility to consider the

4 See, e.g., 84 Fed. Reg. at 44,099 (citing Hoopa Valley Tribe, 913 F.3d at 1104) (EPA’s conclusion, based on the
plain statutory language and case law, that the Section 401 requirement is waived by the federal permitting agency if
the certifying authority does not act for certification within the reasonable period of time.).

75 See 84 Fed. Reg. at 44,093-99.

76 See id. at 44,119-20 (defining key terms in proposed § 121.1, including “certification,” “condition,” “discharge,”
and “water quality requirement.”).

7 See Brand X, 545 U.S. at 992 (finding that a term that “the statute fails unambiguously to classify” is to be defined
by the administering agency).

8 Chevron, 467 U.S. at 863.
9 See 84 Fed. Reg. at 44,084.
80 See Chevron, 467 U.S. at 843.

81 Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983) (quoting Permian
Basin Area Rate Cases, 390 U.S. 747, 784 (1968)).
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interpretation and policy contained in its regulations, there are other strong reasons why EPA
should revise its regulations.

E. Federal Agencies Have the Authority to Evaluate the Validity of Section 401
Certifications

Section 401(a)(1) makes clear that a federal agency must withhold the issuance of a federal
license or permit until the applicant obtains the applicable water quality certifications and that,
upon denial, a federal agency may not grant the license or permit.8? By making the issuance of a
federal license or permit contingent on obtaining a certification, the statue requires that the federal
agency make a threshold determination whether or not the water quality certification has been
obtained, waived, or denied.®

In order to make this determination, federal agencies look to federal law — the provisions
of Section 401 — to fulfill their duty to assure that a certifying authority’s action has facially
satisfied the express requirements of Section 401.84 The nuances and application of state law are
not part of this inquiry and lie outside the authority of the federal agency to evaluate in detail.®®
However, the federal statute leaves undefined several key terms, creating ambiguity around how
the federal agency should fulfill its responsibility of assuring whether the certifying authority has
complied with the federal statute.

EPA, as the federal agency charged with interpreting the CWA, has proposed additional
clarity around these terms to resolve the ambiguities. As discussed below, EPA’s proposed rule
helpfully and properly interprets critical undefined terms related to scope in order to guide federal
agencies in their threshold determination of whether the water quality certification has been
obtained, waived, or denied.

INGAA recommends that EPA encourage the federal agency to consult, where
appropriate, other federal agencies with permitting responsibilities and expertise for the discharge
for which the certification request is sought, including EPA.% In particular, where a proposed
project requires multiple federal licenses and the review and coordination of multiple federal
agencies, the lead federal agency review may not be as focused on the discharge and the potential

82 See 33 U.S.C. § 1341(a)(1) (“No license or permit shall be granted until the certification required by this section
has been obtained or has been waived as provided in the preceding sentence. No license or permit shall be granted if
certification has been denied by the State, interstate agency, or the Administrator, as the case may be.”) (emphasis
added).

8 See City of Tacoma, Washington v. FERC, 460 F.3d 53, 68 (D.C. Cir. 2006) (federal agencies have “an obligation
to determine that the specific certification required by Section 401 has been obtained”) (internal citations omitted).

84 See id.

8 See id. (“This obligation does not require FERC to inquire into every nuance of the state law proceeding, especially
to the extent doing so would place FERC in the position of applying state law standards.”); see also Am. Rivers v.
FERC, 129 F.3d 99, 110 (2d Cir. 1997) (FERC may not “second-guess the imposition of conditions”) (relying on
Escondido Mut. Water Co. v. La Jolla, Rincon, San Pasqual, Pauma & Pala Band of Mission Indians, 466 U.S. 765
(1984)).

8 See proposed 40 C.F.R. § 121.15.
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impacts of the discharge as other federal agencies involved in the review. INGAA recommends
that EPA encourage lead federal agencies to consult with other federal agencies that have expertise
over the proposed discharge or activity on whether the certifying authority’s action — including
conditions and denials — facially complies with Section 401.

1. Section 401 obliges federal agencies to confirm that certification actions
comply with Section 401.

Federal agencies are responsible for confirming that a certifying authority’s action under
Section 401 facially satisfies the requirements of Section 401.%” To support federal agencies in this
responsibility, EPA has proposed clarifying that any action to grant or deny a certification request
must be within the scope of certification and within the established reasonable period of time.8®
EPA has further proposed to clarify the appropriate scope of certification review as well as key
elements of a certifying authority’s grant or denial of a certification. For example, in the context
of a denial, EPA’s proposed rule would require that a certifying authority identify the specific
water quality requirements with which the proposed project will not comply.® This requirement
assists federal agencies when making a facial determination whether a certification action
comports with Section 401, avoiding the need for the federal agency to delve deeply into the state’s
action or the application of state law.%°

EPA’s proposed rule properly explains that where the federal agency confirms that the
certification action does not comport with the requirements of Section 401 as proposed by EPA
and the reasonable period of time has expired, waiver of the Section 401 obligation occurs.®
Section 401 requires that the federal agency “waive” the certification requirement when the
certifying authority “fails or refuses to act” within a reasonable period of time.®> EPA has
interpreted “fails or refuses to act” to include the situation where the “certifying authority actually
or constructively fails or refuses to grant or deny certification, or waive the certification
requirement, within the scope of certification and within the reasonable period of time.”% With
this definition, EPA has clarified that the authority to act under Section 401 is limited to actions

87 See City of Tacoma, 460 F.3d at 68.
8 See proposed 40 C.F.R. § 121.5(a).
8 See, e.g., id. at § 121.5(e)(1).

% See City of Tacoma, 460 F.3d at 68 (recognizing the federal agency obligation to confirm whether a certification
action complies with Section 401, without inquiring into every nuance of state law).

%1 See proposed 40 C.F.R. § 121.6(c)(2).

9233 U.S.C. § 1341(a)(1) (“If the [certifying authority] fails or refuses to act on a request for certification, within a
reasonable period of time (which shall not exceed one year) after receipt of such request, the certification requirements
of this subsection shall be waived with respect to such federal application.”).

9 Proposed 40 C.F.R. § 121.1(h). A certifying authority is under no obligation to act under Section 401. Its refusal to
act can be express or implicit. When its refusal to act is express (e.g., through a letter declining to act on a certification
request), the writing should go into the federal record as sufficient basis for the federal agencies to proceed with
permitting, without further determinations needed by any federal agency. Where its refusal to act is implicit, the lead
federal agency should provide written notification of its determination that the certifying authority has failed to act
and that waiver has occurred.
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that comport with the terms of Section 401, as determined by the lead federal agency in a facial
review of the certifying authority’s action on the certification request.

2. Federal agencies should review conditions when called upon to do so.

EPA’s proposed rule also provides federal agencies with clarity about the responsibility,
when called upon, to confirm that conditions included in certifications have “facially satisfied the
express requirements of Section 401.”% The proposed rule clarifies that, for purposes of Section
401, a condition must fall within the “scope of certification” and must be accompanied by specific
information in the certification.%

These regulatory provisions will assist federal agencies in making the facial determination
of whether, when called upon by the project proponent, a condition complies with Section 401 by
reviewing the certifying authority’s action and determining whether the action includes the
requisite elements of a condition.®® This review does not require the federal agency to delve into
the nuances of the state law authorizing the condition through second-guessing the certifying
authority’s legal or technical application of the state law, nor does it require the federal agency to
evaluate public policy reasons supporting the condition.®” INGAA recommends that the final
regulatory language expressly recognize that the federal agency’s review of certification
conditions is focused on conditions that are called into question by the project proponent.®®

F. Section 401 Provides Clear Roles on Inspection and Incorporation of
Conditions

Section 401 recognizes that, after state certification, there may be a need to review whether
the proposed facility or activity will continue to comply with the certification or conditions. The
proposed rule provides a regulatory framework for post-certification compliance, through the
certifying authority’s review of pre-operational activities and the federal agency’s incorporation
of conditions into the federal permit.®® INGAA recommends that EPA clarify in the regulatory
text that these activities are separate and distinct from one another, as explained below. Further,
INGAA recommends that EPA revise its regulations to more accurately describe these activities
as “certification review and incorporation of conditions,” rather than enforcement.

% City of Tacoma, 460 F.3d at 68.
% See proposed 40 C.F.R. 88§ 121.1(f), 121.5(d).

% See id. at § 121.8(a)(1) (“If the Federal agency determines that a condition does not satisfy the definition of §
121.1(f) and meet the requirements of § 121.5(d).”).

9 See Am. Rivers, 129 F.3d at 110-11 (prohibiting federal agencies from deciding “the substantive aspects of state-
imposed conditions”).

% See City of Tacoma, 460 F.3d at 68 (“where public notice has been called into question, we think FERC has a role
to play in verifying compliance with state public notice procedures”).

9 See proposed 40 C.F.R. § 121.9.
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1. Certifying authorities have the authority to “review” the proposed facility
or activity prior to initial operation.

Pursuant to Section 401(a)(4), EPA’s proposed rule addresses when and to what end a
certifying authority may inspect a proposed discharge location after issuance of the water quality
certification but prior to receiving federal approval for initial operation. The inspection is
appropriately limited to determining whether during operation the discharge will comply with the
certification already issued.*®° Section 401(a)(4) applies to the operation of a facility which may
result in a discharge to navigable waters, and proposed Section 121.9(a) states that the certifying
authority shall be afforded the opportunity to inspect the “proposed discharge” before operation.
The interstate natural gas pipeline industry knows of no circumstance where the initial operation
of an interstate pipeline resulted in a discharge to navigable waters. Thus, INGAA concludes that
Section 401(a)(4) and proposed Section 121.9(a) do not apply to the operation of an interstate
pipeline, unless that operation involves a discharge. INGAA recommends that EPA clarify that
if the initial operation of the facility would not result in a discharge (e.g., the initial operation of
interstate natural gas pipelines), then the certifying authority shall not be afforded an opportunity
to inspect the facility, pursuant to Section 401, prior to operation.

2. EPA should clarify that the federal agency has the authority to enforce
certification conditions contained in a federal permit or license and that
certifying authorities may retain independent enforcement authority.

EPA’s proposed rule would require an explicit role for federal agencies in the enforcement
of certification conditions incorporated into a federal license or permit. INGAA recommends that
EPA clarify the limits within which the federal agency must act and should recognize that state
certifying authorities may retain independent authority to enforce states’ legal requirements to the
extent incorporated into the federal permit.

When a certifying authority conditions the grant of a certification, those conditions ‘‘shall
become a condition on any Federal license or permit’’ subject to Section 401.1%* EPA’s proposed
rule takes the next step and declares that federal agencies would be responsible for enforcing
conditions included in a certification that are incorporated into a federal permit or license.
However, INGAA recommends that EPA clarify that Section 401 does not provide federal
agencies with independent authority to enforce those conditions.'%? Rather, a federal agency draws
on its own licensing or permitting authority to enforce any provision of the federal license or
permit.1% Moreover, INGAA recommends that EPA recognize that, where the condition is

100 See id. at §§ 121.9(a)-(b).
10133 U.S.C. § 1341(d).

102 Section 401 limits the enforcement authority conferred to the federal agency to suspend or revoke the federal license
or permit after the “entering of a judgment” under the CWA that the licensed facility or activity “has been operated in
violation of” the enumerated provisions of the Clean Water Act. See 33 U.S.C. § 1341(a)(5).

103 In the case of proposed interstate natural gas pipelines, the federal agency (FERC) draws on its authority under the
Natural Gas Act to enforce the provisions of its certificate authorizations. See, e.g., 15 U.S.C. § 717f(c).
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predicated on an EPA-approved state water quality law, the certifying authority, which would have
the requisite expertise to apply the state law, may have independent authority to enforce the
applicable water quality requirements upon which the condition is based.%* EPA should limit the
regulatory text to recognizing that certification conditions shall become conditions of the federal
permit or license.

G. The Issuance of General Permits by Federal Agencies Is Supported by an
Alternative Definition of “Certification Request”

The proposed rule recognizes that in some cases federal agencies may be project
proponents for purposes of submitting a certification request under Section 401. In particular, this
can occur when the federal agency issues general permits that provide advance authorization for
categories of similar activities with minimal impacts. General permits are a particularly useful tool
for ensuring that federal agency resources are focused on authorizations with the greatest potential
impact.%®

When issuing general permits, the federal agency may not have available the same type of
information that would be available to a project proponent of an individual project in support of a
certification request, nor would the same information be relevant or meaningful to the certifying
authority’s Section 401 review. For these reasons, EPA has appropriately provided an alternative
definition of “certification request” to be used by federal agencies that issue general permits.

INGAA supports EPA’s proposal of an alternative approach to the certification request
definition for federal agencies that are project proponents of general permits. INGAA
recommends that EPA consider revisions to the alternative definition of “certification request” to
provide federal agencies flexibility regarding the information that is included in the “certification
request.” For example, the number of discharges expected to be authorized under a general permit
may not be available to the federal agency because the permit authorizes a specific activity as
opposed to a specific discharge, or because the impact is measured not by discharge, but by acreage
of impacts. Similarly, the type, means, and methods used to monitor the future discharges may not
be available when a federal agency submits a certification request for a general permit authorizing
numerous future activities. INGAA encourages EPA to revise the elements of the certification
request to provide this flexibility in the context of general permits.

104 INGAA recommends that EPA clarify that neither Section 401 nor anything in its proposed regulations creates
any enforcement authority for states independent from the authority states may otherwise have under other applicable
law.

195 The U.S. Army Corps of Engineers issues several types of general permits, including the Nationwide Permits
(“NWP”). See, e.g., Issuance and Reissuance of Nationwide Permits, 82 Fed. Reg. 1,860 (Jan. 6, 2017). The NWPs
authorize activities that have no more than minimal individual and cumulative adverse environmental effects. They
authorize a variety of activities, such as utility line crossings, erosion control activities, and stream and wetland
restoration activities. INGAA members regularly make use of NWPs whenever and wherever possible to streamline
permitting for their construction and maintenance projects. The impacts created by these linear facilities are usually
only temporary, do not generally result in a loss of waters of the United States, and involve only minor impacts to the
aquatic environment, making these projects suitable for the use of NWPs.
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H. EPA Should Include a Modification Provision in the Final Rule

EPA proposes to remove the existing modification provision found at 40 C.F.R.
§ 121.2(b)1% because it is “inconsistent with the Agency’s role for new certifications,” and
requests comment on this approach.'%’ In the alternative, EPA also solicits comment on whether
and to what extent certifying agencies should be able to modify a previously issued certification,
for example, to correct an aspect of a certification remanded or found unlawful by a federal or state
court.1% As discussed below, while INGAA agrees that EPA should not have an oversight role in
the modification process, INGAA recommends that EPA retain the modification provision in the
final rule, but clarify that modification may only occur in such a manner as may be agreed upon
by the project proponent and the federal agency.

1. EPA should clarify that states and tribes may modify a previously-issued
certification under certain circumstances.

State and tribal certifying authorities have the necessary authority under the CWA to
modify water quality certifications. Although Section 401 does not expressly provide such
authority, the CWA also does not provide express authority for EPA to modify permits issued
under Section 402 or for the Corps to modify Section 404 permits. Nonetheless, both agencies
assume substantial authority to modify the permits they issue so long as they follow their own
notification and process procedures. Thus, it is reasonable to conclude that inherent within the
power to issue CWA authorizations (such as a water quality certification) is the authority to later
modify such authorizations under circumstances established by EPA, the agency charged with
administering the CWA.

Section 401, unlike Sections 402 and 404, restricts the time that certifying authorities have
to act on certification requests. Thus, certifying authorities that seek to add burdensome
certification conditions after the review period has ended and without the project proponent’s
agreement, should be prevented from taking such action. The reasonable period of time in Section
401(a)(1) was adopted to prevent project-killing delays.*®® That is, it was intended only to force
prompt action which, if otherwise delayed, could doom new projects. It was never intended to

106 40 C.F.R. § 121.2(b) (“The certifying agency may modify the certification in such manner as may be agreed upon
by the certifying agency, the licensing or permitting agency, and the Regional Administrator.”).

10784 Fed. Reg. at 44,117.
108 See id.

109 The waiver language first appeared in an amendment offered by Congressman Edmondson and approved by the
House of Representatives in 1969. See 115 Cong. Rec. at 9,259 (starting debate on H.R. 4148, Water Quality
Improvement Act of 1969), 9,264-65 (amendment offered and discussed), and 9,269 (amendment accepted) (Apr. 16,
1969). Congressman Edmondson observed that the purpose of the amendment was “to do away with dalliance or
unreasonable delay and require a ‘yes’ or ‘no,”” from affected states. Id. at 9,264. The only other speaker to address
this language observed that it “guards against a situation where the water pollution control authority in the State in
which the activity is to be located ... simply sits on its hands and does nothing. Any such dalliance could kill a project
just effectively as an outright determination on the merits not to issue the required certification.” Id. at 9,265 (remarks
by Congressman Holifield).
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prevent certifying agencies from later modifying certifications in order to accommodate project
proponents.

Accordingly, changes to certifications offered after the waiver period has expired that do
not significantly burden the permittee or project proponent and that adhere to the certifying
authority’s and federal agency’s procedural requirements should not be barred by the reasonable
period of time established in Section 401. Thus, modifications that are agreed to by the project
proponent and the federal agency — generally, modifications that reduce the burden on the project
proponent or facilitate the project — should not be construed as violating or circumventing Section
401(a)(1)’s waiver provision.

2. EPA should not play an oversight role in the modification process.

INGAA supports EPA’s proposal to remove the requirement that a certifying agency obtain
EPA’s agreement to modify certifications. EPA correctly observes in the preamble to the proposed
rule that Section 401 does not provide EPA with an express oversight role regarding modifications
to Section 401 certifications.!!® Yet, EPA’s existing provision includes language mandating that a
certifying agency may only modify the certification in such manner as may be agreed upon by the
“Regional Administrator.” This requirement is unnecessary.

Providing EPA with a decision-making role in the Section 401 process creates practical
problems for certifying agencies, permitting agencies, and project proponents. Neither the CWA
nor EPA’s rules establishes criteria for or the scope of EPA’s review of modifications. Likewise,
neither the rule nor the Act specifies whether EPA’s decision to agree or to withhold agreement
constitutes final agency action subject to independent judicial review. It would make little sense
that such an action would create a decision potentially subject to review separate from the decisions
by the certifying authority or federal licensing or permitting agencies — especially since EPA has
no role in overseeing initial Section 401 certifications. EPA can and should eliminate this
confusion by removing itself from any role in reviewing Section 401 modifications.

To meet EPA’s obligation under Section 401(a)(2) and to determine whether the discharge
may affect the quality of the waters of a neighboring state, EPA could follow the same process
described in proposed Section 121.10. For example, upon receipt of a request to modify a
certification, the federal agency would notify the Administrator. Then, EPA, at its discretion, may
determine whether the discharge subject to the proposed modification would affect water quality
in a neighboring jurisdiction. If the Administrator determines that the discharge may affect water
quality in a neighboring jurisdiction, the Administrator would follow the process outlined in
proposed Sections 121.10(c) and (d), and the modification could not be issued until that process
concludes.

110 See 84 Fed. Reg. at 44,117.
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3. EPA should incorporate the following regulatory text into the final rule.

INGAA recommends that EPA incorporate the existing modification provision at 40
C.F.R. 8 121.2(b) into the final rule with the following adjustments noted in bold and stricken
language:

“The certifying agerey authority may modify the certification in
such manner as may be agreed upon by the certifying ageney
authority, the project proponent, and the federal agency;-and

the-Regional-Administrator. The certifying authority may

modify the certification for a general permit in such a manner
as may be agreed upon by the certifying authority and the
federal agency that issued the general permit.”

1. Conclusion

INGAA appreciates your consideration of these comments, and we welcome additional
dialogue. Please contact me at 202-216-5955 or ssnyder@ingaa.org if you have any questions.
Thank you.

Sincerely,
KN AAR ( ,1:{.' ,( |

Sandra Y. Snyder
Senior Regulatory Attorney, EH&S
Interstate Natural Gas Association of America
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Appendix: Ambiguities in Subsections 401(a) and 401(d)

The central ambiguity of Section 401 arises from the subsections’ divergent expressions of the
certifying authority’s scope of review. The divergence is apparent from the face of subsection
401(a), which uses inconsistent language in its subparts to describe certifying authority reviews
and determinations. The ambiguity is exacerbated by yet another formulation in subsection 401(d).
Together, these provisions offer related but different formulations that EPA should reconcile —and
has reconciled in the proposed rule — according to sound principles of statutory construction and
administrative law.

Subsection 401(a)

Congress prescribed in subsection 401(a) the reviews and determinations to be carried out by the
certifying authority and, where applicable, the neighboring states. The scope of these reviews and
determinations is not uniformly defined, as demonstrated below, and instead creates confusion on
what information is subject to review and may be considered in the certifying authority’s
determination. The competing provisions cannot be harmonized on the plain language of the
statute alone.

The paragraphs of Subsection 401(a) discuss the certifying authority’s review under Section 401
in at least four different ways.

Paragraph 401(a)(1)

The plain language of paragraph 401(a)(1) provides the certifying authority the ability to grant or
deny an applicant’s request to certify that the applicant’s potential discharges “will comply with
the applicable provisions of section 1311, 1312, 1313, 1316, and 1317” of the CWA.! If the
certifying authority “fails or refuses to act” on a request for certification within a reasonable time,
the requirement to obtain a certification is waived.? The paragraph enumerates the specific CWA
provisions for which the state must certify compliance for the applicant’s potential discharges. In
short, certifying agencies have the opportunity to review discharges from a project proponent’s
activity for compliance with these specific enumerated provisions and to make a determination of
compliance.

Paragraph 401(a)(3)

Paragraph 401(a)(3) requires that a single certification cover both the construction and the
operation of the proposed project whose discharges trigger Section 401. There is an exception
where the certifying authority notifies the federal permitting agency that “there is no longer
reasonable assurance that there will be compliance with the applicable provisions of sections 1311,
1312, 1313, 1316, and 1317 of this title” because of intervening changes in “(A) the construction
or operation of the facility, (B) the characteristics of the waters into which such discharge is made,
(C) the water quality criteria applicable to such waters or (D) applicable effluent limitations or

133 U.S.C. § 1341(a)(1).
214,
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other requirements.” That is, paragraph 401(a)(3) recognizes that certain changes could affect the
continuing sufficiency of the certification for purposes of operating discharges.* While consistent
with paragraph 401(a)(1) in that it refers to the same enumerated provisions (sections 1311, etc.),
paragraph 401(a)(3) also requires “reasonable assurance” of compliance rather than using the
phrase “will comply,” as used in paragraph 401(a)(1).

Paragraph 401(a)(2)

Paragraph 401(a)(2) addresses the role of states that EPA determines may be affected by a
discharge from the federal applicant’s activity (“Neighboring State™). This paragraph grants a
Neighboring State the right to review proposed discharges associated with the federal application
and determine if “such discharge will affect the quality of its waters so as to violate any water
quality requirements in such State. . . .”® The plain language of this paragraph departs from the
language in paragraphs 401(a)(1) and 401(a)(3), which both limit the certifying authority’s review
and determination to the enumerated CWA provisions of sections 1311, 1312, 1313, 1316, and
1317 addressing water quality.

Instead, paragraph 401(a)(2) authorizes the Neighboring State to make a determination whether
“any water quality requirements” will be violated.® The paragraph does not explain how this phrase
relates to the enumerated provisions in paragraph 401(a)(1) or paragraph 401(a)(3). Taken out of
context, paragraph 401(a)(2) might be read to give the Neighboring State a broader scope of review
than the state (or other certifying authority) from which the discharge originated. A more coherent
reading of the three paragraphs together, however, would be that Congress intended “any water
quality requirements” to refer to any water quality requirement within the enumerated CWA
provisions included in paragraphs 401(a)(1) and 401(a)(3).

Paragraph 401(a)(4)

Paragraph 401(a)(4) further confuses the scope of Section 401 review. It provides the certifying
authority the opportunity and authority to review, prior to the initial operation of a previously
certified facility or activity, “the manner in which the facility or activity shall be operated or
conducted.”” The certifying authority is granted the opportunity to conduct this review to
determine whether the “facility or activity will violate applicable effluent limitations or other
limitations or other water quality requirements. . . .”® This formulation has none of the specificity
of the enumerated provisions in paragraph 401(a)(1) and paragraph 401(a)(3), nor does it track the
alternative language in paragraph 401(a)(2). Moreover, the language does not explain why the

31d. at § 1341(a)(3).

4 We note that, in the context of interstate natural gas pipeline projects, discharges to navigable waters typically stem
from construction activity rather than from regular operation of the constructed pipeline.

533 U.S.C. § 1341(a)(2).
8 1d. (emphasis added).
71d. at § 1341(a)(4).
81d.
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certifying authority whose certification must match the scope of paragraph 401(a)(1) should
review the related facility or activity according to a different scope.

In short, the alternative formulations in various parts of subsection 401(a) create ambiguities
concerning a central point: the scope of the certifying authority’s review. The competing
provisions cannot be harmonized on the plain language of the statute alone.

Subsection 401(d)

Subsection 401(d) authorizes the certifying authority to include, in the certification, limitations
and monitoring requirements that become conditions in the federal permit or license subject to
Section 401. It introduces additional statutory ambiguity, since it contains yet another formulation
of the scope of a certifying authority’s review. It requires that certifying authorities include
conditions in their Section 401(a)(1) certification that are “necessary to assure that any applicant
for a Federal license or permit will comply with any applicable effluent limitations and other
limitations, under section 1311 or 1312 of this title, standard of performance under section 1316
of this title, or prohibition, effluent standard, or pretreatment standard under section 1317 of this
title, and with any other appropriate requirement of State law set forth in such certification.”® This
phrase in subsection 401(d) refers to most — but not all — of the sections enumerated in paragraph
401(a)(1) and paragraph 401(a)(3), uses the “will comply” phrase in contrast to the use of
“reasonable assurance” in paragraph 401(a)(3), and adds a wholly new phrase without explanation,
namely, “any other appropriate requirement of State law.”

9 1d. at § 1341(d).
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May 24,2019

The Honorable Andrew Wheeler
Administrator

U.S. Environmental Protection Agency
1200 Constitution Ave., N.W.
Washington, D.C. 20460

Re:  Clean Water Act Section 401 Water Quality Certification
Pre-Proposal Recommendations

Dear Administrator Wheeler:

The Interstate Natural Gas Association of America (“INGAA”) respectfully submits these
comments in response to the U.S. Environmental Protection Agency’s (“EPA” or “Agency”)
request for pre-proposal recommendations on EPA’s forthcoming Clean Water Act Section 401
Water Quality Certification rulemaking and guidance efforts, in accordance with Executive Order
13868.!

INGAA is a non-profit trade association that advocates regulatory and legislative positions
of importance to the interstate natural gas pipeline industry in the United States. INGAA’s member
companies transport over 95% of the nation’s natural gas through a network of nearly 200,000
miles of pipelines. The interstate pipeline network serves as an indispensable link between natural
gas producers and the American homes and businesses that use the fuel for heating, cooking,
generating electricity and manufacturing a wide variety of U.S. goods, ranging from plastics to
paint to medicines and fertilizer.

INGAA supports effective implementation of the Clean Water Act and the protection of
water quality and respects the important role that states and tribes play in ensuring these shared
objectives. Section 401 provides states an important and distinct role in the environmental review

! Executive Order 13868, Promoting Energy Infrastructure and Economic Growth, Sec. 3, Apr. 10, 2019, 84 Fed.
Reg. 15495 Apr. 15, 2019, https://www.govinfo.gov/content/pkg/FR-2019-04-15/pdf/2019-07656.pdf.
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of interstate natural gas pipelines by federal agencies. INGAA’s members are frequent participants
in Section 401 processes and continue to be significantly affected by the implementation of Section
401. Accordingly, INGAA and its members can provide concrete input to inform the Agency’s
efforts pursuant to Executive Order 13868. EPA’s work to clarify and guide the administration of
Section 401 can materially support the integrity and effectiveness of the Section 401 program.

L. EPA Needs to Take Action to Improve the Efficiency and Consistency of Section 401
Reviews of Interstate Pipeline Projects

Cooperative federalism is best served by clear and harmonious federal and state roles.
Section 401 embodies the principle of cooperative federalism, where federal and state governments
have distinctive roles appropriate to each. Congress charged EPA with administering the Clean
Water Act, including overseeing implementation of the Section 401 program by federal agencies
whose permits or authorizations of interstate natural gas pipelines trigger Section 401.? States have
the opportunity to certify whether discharges from interstate pipelines will comply with federally
approved state water quality standards and in doing so can condition the activity to ensure that the
discharge will comply with applicable water quality standards.>

Recently the federal-state balance has been altered where some states have viewed Section
401 as means of determining which interstate pipeline projects are in the public interest and which
are not. This in effect interferes with federal jurisdiction over projects in interstate commerce. For
example:

e The State of New York denied water quality certification for the $683
million Constitution Pipeline, nearly three years after receiving the project’s
initial application, and after Constitution withdrew and resubmitted its
request for certification twice.

e The state of New Jersey denied certification for the PennEast pipeline,
deeming the application incomplete until the company provided surveys of
the entire pipeline route. Landowners and the state itself, however, denied
the company access to their property to conduct the required surveys, which
forced the company to begin eminent domain proceedings.

e New York denied certification for the Millennium Valley Lateral pipeline
project, based on the lack of an analysis by FERC of the downstream
greenhouse gas emissions, not water quality concerns.

2 See 33 U.S.C. § 1251(d) (“Except as otherwise expressly provided in this chapter, the Administrator of the
Environmental Protection Agency . . . shall administer this chapter.). The Agency, therefore, has a responsibility to
define a common framework for Section 401 reviews; see also 40 C.F.R. Part 121 (EPA’s regulations addressing
federal agency implementation of water quality certifications).

3 Courts have consistently recognized that state participation in the Section 401 process is important, yet bounded.
See, e.g., S.D. Warren Co. v. Maine Bd. of Envtl. Prot., 547 U.S. 370, 386 (2006) (recognizing that the state
participation in Section 401 is essential to a scheme of cooperative federalism); PUD No. [ of Jefferson County v.
Washington Dept. of Ecology, 511 U.S. 700, 712 (1994).
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e The State of Oregon denied water quality certification for the Jordan Cove
liquefied natural gas export terminal and its feeder pipeline following the
company’s responses to multiple requests for additional information.

In other instances, stakeholders opposed to energy infrastructure have pointed to EPA’s outdated
regulations* and guidance that is not consistent with the statute® in their litigation, thus adding
further confusion to the regulatory process.

Therefore, clarification is needed to provide more predictable and efficient permitting for
these vital infrastructure projects.

IL. EPA Should Ensure That Implementation of Section 401 Is Consistent With the
Statutory Principles and Purpose of Section 401

The language of Section 401 dictates EPA’s approach towards critical aspects of the
Section 401 program, including the time period for a state’s review, the proper scope of review for
acting on a Section 401 request, and how the Section 401 certification requirement is waived.
EPA’s new guidance and rulemaking should address the following points based on the statutory
language of Section 401. As EPA leads its upcoming interagency review on Section 401, EPA
should work with the other federal agencies to ensure their regulations, guidance, and
implementation of Section 401 are consistent with these statutory principles.®

4In 1970, Congress enacted Section 21 of the Federal Water Pollution Control Act (“FWPCA”), which contained a
state certification requirement that predated Section 401. In 1971, EPA promulgated 40 C.F.R. Part 121 to implement
Section 21 of FWPCA. 36 Fed. Reg. 2516 (Feb. 5, 1971) (proposed rule); 36 Fed. Reg. 8563 (May 8, 1971) (final
rule). In a rulemaking to revise EPA’s Section 401 procedures related to Section 402 of the Clean Water Act, EPA
recognized that the regulations now found in Part 121 needed revision because the “[t]he substance of these regulations
predates the 1972 amendments to the Clean Water Act and has never been updated.” 44 Fed. Reg. 3265, 32880 (June
7,1979).

5 For example, EPA’s Clean Water Act Section 401 Water Quality Certification: A Water Quality Protection Tool for
States and Tribes (April 2010 Interim) suggests that the time period for review begins with the state’s determination
that the request is “complete,” a concept that is not supported by the statute and that was recently rejected by the
courts. See N.Y. State Dep’'t of Envtl. Conservation v. FERC, 884 F.3d 450, 455 (2d Cir. 2018).

¢ For example, the Assistant Secretary of the Army (Civil Works) recently confirmed that when the U.S. Army Corps
of Engineers is the lead federal agency, the Corps determines the time period for review and that time period begins
upon receipt of the request. See Memorandum for the Chief of Engineers, USAGE Regulatory Policy Directives
Memorandum on Duration of Permits and Jurisdictional Determinations, Timeframes for Clean Water Act Section
401 Water Quality Certifications, and Application of the 404(b)(1) Guidelines (Dec. 13, 2018) (attached as Exhibit

).
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A. The time period for review begins with the “receipt” of the request and runs for a
reasonable period of time (at most up to one year).

Section 401 balances the state’s interest in a thorough evaluation of potential water quality
impacts with the federal government’s obligation to act promptly on permit applications. It does
so in part by imposing a clear time limit for the state’s action:

If the State . . . fails or refuses to act on a request for certification, within a
reasonable period of time (which shall not exceed one year) after receipt of
such request, the certification requirements of this subsection shall be waived with
respect to such Federal application.

33 U.S.C. § 1341(a)(1) (emphasis added). “[T]he purpose of the waiver provision is to prevent a
State from indefinitely delaying a federal licensing proceeding by failing to issue a timely water quality
certification under Section 401.” Alcoa Power Generating Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir.
2011).

The statutory language creates a “bright-line rule” that the “receipt” of a Section 401
request is the beginning of review. N.Y. State Dep 't of Envtl. Conservation v. FERC, 884 F.3d 450,
455 (2d Cir. 2018). Events subsequent to the state’s receipt, such as the state’s validation of the
completeness of the request, cannot delay the start of the time period for review. See id. Neither
can the applicant and the state agree to delay the start of the review period. See Nat’l Fuel Gas
Supply Corp., 164 FERC 9 61,084 at P 41 (2018) (“The execution of an agreement between an
applicant and a certifying agency does not entail a ‘receipt’ by the agency.”).”

Following the “receipt of the request,” states have a “reasonable period of time (which shall
not exceed one year)” to act on a request before waiver occurs. 33 U.S.C. § 1341(a)(1). The lead
federal agency determines the reasonable period of time.® See Millennium Pipeline Co. v. Seggos,
860 F.3d 696 (D.C. Cir. 2017) (holding that the lead federal agency decides whether waiver has
occurred). Although the statute provides a full year as the absolute maximum amount of time, the
lead federal agency could determine a reasonable period of time to be less than one year.’ See
Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1103-04 (D.C. Cir. 2019).

" In the case of the Northern Access Pipeline, the State of New York received the request for water quality certification
on March 2, 2016. The applicant and the state later agreed in a letter that April 8, 2016 would serve as the date “on
which the application was deemed received” by the state. The state denied the water quality certification request on
April 7,2017. FERC, in its capacity as the federal lead agency, determined that New York failed to act on the water
quality certification within the immutable one-year period established by the statute as the maximum period of time
for state action on a request for certification—in this case, one year from the request received on March 2, 2016—and
that the Section 401 obligation was therefore waived. See Nat’l Fuel Gas Supply Corp., 164 FERC 9 61,084 at PP 35,
42 (2018).

8 A similar approach is taken in the Administration’s One Federal Decision Implementation Memorandum, which
instructs the lead federal agency to coordinates all pertinent schedules. See Memorandum of Understanding
Implementing One Federal Decision Under Executive Order 13807 (2018).

% Both EPA and the Army Corps of Engineers have determined that a reasonable period of time should generally be
less than one year. See 40 C.F.R. § 121.16(b) (6 month time period); 40 C.F.R. § 124.53(¢c)(3) (60 day time period);
33 C.F.R. § 325.2(b)(ii) (60 day time period).
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The statutory review period begins with a state’s receipt of the request and ends when the
lead federal agency determines a reasonable period of time has occurred—a time limit that cannot
be circumvented or avoided. Just recently, the U.S. Court of Appeals for the District of Columbia
Circuit invalidated the practice of withdrawing and refiling the same Section 401 request in an
attempt to restart the review period for the same project. See Hoopa Valley, 913 F.3d at 1104
(holding that the withdrawal and resubmission scheme “serves to circumvent a congressionally
granted authority”). Imposing pre-consultation or pre-filing requirements before a state will
consider an application is similarly flawed, since it purports to control when the review period
begins, rather than following the statute’s direction.

In providing the states a role during the federal permitting process, Congress was clear that
the states’ role was temporally limited to a reasonable period of time, not to exceed one year, from
the date of receipt of the certification request. EPA should provide clear direction on this point.

B. A state’s review under Section 401 is properly focused on whether the discharge
will comply with applicable water quality standards.

Section 401 focuses the state’s role on protecting water quality under the Clean Water Act.
Specifically, under Section 401(a)(1), the scope of the state’s inquiry into whether to grant or deny
the certification is whether the “discharge” will comply with the “applicable provisions” of
Sections 301, 302, 303, 306, and 307 of the Clean Water Act:

Any applicant for a Federal license or permit to conduct any activity . . . which may
result in any discharge into the navigable waters, shall provide the licensing or
permitting agency a certification from the State in which the discharge originates .
. . that any such discharge will comply with the applicable provisions of
sections 301, 302, 303, 306, and 307 of this title.

33 U.S.C. § 1341(a)(1) (emphasis added). The statutory text limits the state’s inquiry on whether
to grant (or deny) the certification request to the question of whether the discharge will comply
with the applicable provisions. See PUD No. 1 of Jefferson County v. Washington Dep’t of
Ecology, 511 U.S. 700, 711-12 (1994) (“Section 401(a)(1) identifies the category of activities
subject to certification—namely, those with discharges.”).

C. When imposing conditions, a state may look to the applicable provisions of the
Clean Water Act or any other appropriate requirement of state law related to
water quality.

Once the state determines that a certification can be granted under Section 401(a)(1),
Section 401(d) of the statute requires that a certification set forth limitations and monitoring
requirements necessary to assure that discharges from a federally authorized activity will comply
with Sections 301, 302, 303 (as incorporated by Section 301), 306, and 307 of the Clean Water
Act, as well as “any other appropriate requirements of State law.” Id. at § 1341(d). Given the
overall focus of the Section 401 statutory program, the phrase “requirements of state law” should
be interpreted as referring to a state water quality law that provides a standard or requirement to
be met, not a prohibition on action, such as a prohibition on interstate natural gas pipelines. See
Am. Rivers, Inc. v. FERC, 129 F.3d 99, 107 (2d Cir. 1997) (“This is plainly true. Section 401(d),

5



INGAA Pre-Proposal Recommendations on CWA Section 401
Docket ID No. EPA-HQ-OW-2018-0855
May 24, 2019

reasonably read in light of its purpose, restricts conditions that states can impose to those affecting
water quality in one manner or another.”).

D. EPA should clarify that the lead federal agency has the authority and obligation
to make waiver determinations.

The statutory language of Section 401 prohibits states from indefinitely delaying issuance
of a federal permit by requiring a state to act within a reasonable period of time following the
receipt of the request:

If the State . . . fails or refuses to act on a request for certification, within a
reasonable period of time (which shall not exceed one year) after receipt of such
request, the certification requirements of this subsection shall be waived with
respect to such Federal application. No license or permit shall be granted until
the certification required by this section has been obtained or has been waived
as provided in the preceding sentence.

33 U.S.C. § 1341(a)(1) (emphasis added); see also Millennium Pipeline Co. v. Seggos, 860 F.3d
696, 698-99 (D.C. Cir. 2017) (“If the State fails to act within that period, the Act’s ‘certification
requirements’ are deemed ‘waived,” such that the pipeline no longer needs a water-quality
certificate to begin construction.”).

When a state has not acted upon a request for certification pursuant to its authority under
Section 401, the lead federal agency is the entity called to find that the requirement for certification
has been waived. See Millennium Pipeline, 860 F.3d 696, 700 (D.C. Cir. 2017) (instructing project
applicants to “present evidence of waiver” directly to the lead federal agency). A state is considered
to have acted upon a request for certification only where it has complied with the terms of Section
401. See City of Tacoma, Washington v. FERC, 460 F.3d 53, 67-68 (D.C. Cir. 2006) (quoting 33
U.S.C. § 1341(a)(1)) (“FERC . . . may not act based on any certification the state might submit;
rather, it has an obligation to determine that the specific certification ‘required by [section 401]
has been obtained,” and without that certification, FERC lacks authority to issue a license.”).
Because a federal agency must withhold its license or permit until the state has acted within a
reasonable period of time, the lead federal agency must confirm whether the state action has
satisfied the express requirements of Section 401—by issuing a decision within a reasonable period
of time that focuses on whether the discharge complies with applicable water quality standards.
See City of Tacoma, Washington, 460 F.3d at 68 (federal agency is required “at least to confirm
that the state has facially satisfied the express requirements of section 401").'°

19 The obligation to determine whether the state has facially satisfied the express requirements of Section 401 can be
contrasted against a federal agency’s review of the substantive aspects of a certification. See Am. Rivers v. FERC, 129
F.3d 99, 110-11 (2d Cir. 1997) (“While [a Federal agency] may determine whether the proper state has issued the
certification or whether a state has issued a certification within the prescribed period, the [agency] does not possess a
roving mandate to decide that substantive aspects of state-imposed conditions are inconsistent with the terms of
§4017).



INGAA Pre-Proposal Recommendations on CWA Section 401
Docket ID No. EPA-HQ-OW-2018-0855
May 24, 2019

Once the lead federal agency determines that waiver has occurred the certification
requirement “falls out of the equation,” Millennium Pipeline Co., 860 F.3d at 700, and all other
federal agencies can and should move forward with processing their reviews and authorizations.

This approach is consistent with Executive Order 13807 and the One Federal Decision
Memorandum of Understanding, which commit the Executive Branch to a single, coordinated
approach to project reviews on an agreed timetable under direction of a lead federal agency.!! The
U.S. Army Corps of Engineers has already incorporated this concept into its One Federal Decision
Implementation Plan. Thus, where the Army Corps of Engineers is not the lead federal agency,
which is the case for interstate natural gas pipelines requiring FERC approval, the Army Corps
will “defer to the determination of the lead agency, determine that the certification has been
waived, and proceed accordingly.” U.S. Army Corps of Engineers, Memorandum, Implementation
Guidance for Regulatory Compliance With Executive Order 13807, page 8, Sept. 26, 2018
(attached as Exhibit 2).

I11. Conclusion

Following the direction of the statute itself, EPA should set clear guideposts for federal,
state and tribal authorities to implement Section 401 in a manner that respects and supports the
important and distinctive roles of each participant in the balance of cooperative federalism. Each
of the points noted above merits specific inclusion in EPA’s efforts under Executive Order 13868
and will inure to the benefit of the nation’s waterways as well as the public’s vital interest in
interstate natural gas pipelines.

INGAA appreciates your consideration of these comments and we welcome additional dialogue.
Please contact me at 202-216-5955 or ssnyder@ingaa.org if you have any questions. Thank you.

Sincerely,

Sandra Y. Snyder
Senior Regulatory Attorney, EH&S
Interstate Natural Gas Association of America

11 See Executive Order 13807, Presidential Executive Order on Establishing Discipline and Accountability in the
Environmental Review and Permitting Process for Infrastructure, Aug. 15,2017, 82 Fed. Reg. 40463 (Aug. 24, 2017);
Memorandum of Understanding Implementing One Federal Decision Under Executive Order 13807 (2018).
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Exhibit 1

Memorandum for the Chief of Engineers, USAGE Regulatory Policy Directives Memorandum
on Duration of Permits and Jurisdictional Determinations, Timeframes for Clean Water Act
Section 401 Water Quality Certifications, and Application of the 404(b)(1) Guidelines (Dec. 13,
2018)



DEc 13 2013

MEMORANDUM FOR THE CHIEF OF ENGINEERS

SUBJECT: USACE Regulatory Policy Directives Memorandum on Duration of Permits
and Jurisdictional Determinations, Timeframes for Clean Water Act Section 401 Water
Quality Certifications, and Application of the 404(b)(1) Guidelines

1. BACKGROUND: | am conducting a thorough review of the Army’s Civil Works
Program, in coordination with my staff and the Office of the Army General Counsel, to
ensure that the Army is executing its program consistent with existing policies and legal
authorities. Section 10 of the Rivers and Harbors Act of 1899 (RHA) (33 USC § 403)
requires authorization from the Secretary of the Army, acting through the Chief of
Engineers, for work in and the construction of any structure in or over any navigable
water of the United States. Section 404 of the Clean Water Act (CWA) (33 USC § 1344)
authorizes the Secretary of the Army to issue permits for the discharge of dredged or fill
material into navigable waters. The Secretary of the Army, acting through the Chief of
Engineers, works closely with the Administrator of the Environmental Protection Agency
(EPA) in developing policy and guidelines to effectuate the Section 404 program. The
Army and EPA work together to provide certainty for the general public in the process.

As part of reviewing the Army’s program, | have identified three areas in which guidance
to United States Army Corps of Engineers (USACE) districts and divisions can help
achieve nationwide consistency and adherence to our existing regulations, policy, and
guidance: (i) the duration of permits and jurisdictional determinations; (ii) setting
reasonable timeframes for states issuing water quality certifications under section 401
of the CWA; and (iii) the application of the 404(b)(1) guidelines (Guidelines) to proposed
development projects.

2. DISCUSSION
a. Duration of permits and jurisdictional determinations

| understand that there are situations in which USACE districts have issued individual
permits with expiration dates that did not coincide with the proposed dredged and fill
activity being authorized. An example would be if the proposed single and complete
development project would take fifteen years to construct, yet the proffered permit is
only for a five-year period. The expiration of a permit prior to the completion of the
proposed activity may be inconsistent with our existing regulations and can cause
undue hardship on permittees by requiring them to submit a request for a time
extension or in some cases a new application prior to the completion of the authorized
project.






USACE shall also immediately begin evaluating the five-year period for which stand-
alone approved jurisdictional determinations remain valid as stated in RGL 16-01
3(b)3). Specifically, USACE shall evaluate and provide an analysis based upon the
best available science and its recommendation as to whether it would be appropriate to
extend the five-year period and, if an extension is determined to not be appropriate,
what the reasons are for such a conclusion. Such analysis could include a
consideration for how long a change in site conditions may take to modify the extent of
wetlands, timeframe practices used by Regulatory for other purposes, and other agency
delineation practices for timeframes, such as USDA. Such recommendation shall be
submitted to this office for review within 45 days from the date of this issuance.

b. Timeframes for CWA Section 401 Water Quality Certifications

Section 401 of the CWA requires any applicant for a license or permit to conduct any
activity that will result in any discharge into navigable waters provide the permitting
agency a certification for the state in which the proposed activity will take place. The
certification should state that the proposed discharge will comply with certain provisions
of the CWA related to state water quality effluent limitations (CWA Sections 301, 302,
303, 306, and 307). If the state fails or refuses to act on such a request for certification
within a reasonable period of time (not to exceed one year), after receipt of such
request, the certification requirements of Section 401 shall be waived. With regard to
the Army’s issuance of CWA Section 404 permits, no permit shall be issued unless the
required certification has been obtained or waived.

33 CFR § 325.2 sets forth procedures for incorporating this requirement into the Army’s
permitting process. If a CWA Section 401 certification is required, the District Engineer
shall notify the applicant and obtain from the applicant or the certifying agency a copy of
such certification, unless the requirement is waived. Section (b)(ii) provides that a
waiver may be explicit, or will be deemed to occur if the certifying agency fails or
refuses to act on a request for certification within sixty (60) days after receipt of such a
request unless the District Engineer determines a shorter or longer period is reasonable
for the state to act. | emphasize the fact that, absent special circumstances identified by
the District Engineer, Army regulations provide that the certifying agency has sixty (60)
days to act on arequest for Se¢ ion 401 v er quality certification upon receipt of
such request. Only in special circumstances should a District Engineer determine a
longer timeframe than sixty (60) days is reasonable (but not to exceed one year).

| understand that it has been standard practice in some USACE districts to give states
an entire year to act on a Section 401 request. Such an approach is inconsistent with
our existing Army regulations. The one-year period set forth in the CWA sets forth the






To accomplish this, the applicant must establish the project purpose and need from
which the overall project purpose will be identified by USACE. The overall project
purpose should be defined specifically enough to address the applicant’s needs and
geographic area of consideration for the proposed project, but not so narrow as to
preclude a proper evaluation of alternatives. USACE uses a sequential approach in
evaluating alternatives, including off-site and on-site alternatives to avoid aquatic
impacts to the extent practicable; alternatives and modifications to minimize remaining
impacts; and then compensatory mitigation to replace the functions and values of
aquatic resources that are unavoidably impacted. USACE must identify and evaluate
practicable alternatives to the proposed project that achieves the overall project purpose
while avoiding/minimizing impacts to waters of the United States. This approach and
the application of this criteria can be challenging in situations where the project purpose
is not clearly defined because a proposed development activity may not have all
relevant information identified yet.

Joint EPA and Army guidance makes clear that although the Guidelines are regulatory
in nature, a certain amount of flexibility is reserved for the decision-maker in applying
these Guidelines and making a determination to whether the requirements have been
satisfied.! Therefore, a certain level of unknown regarding proposed project specifics
may be acceptable based on such flexibility, as long as an appropriate alternatives
analysis may be accomplished.

There is inconsistency between districts as to whether a proposed project is considered
“speculative” in nature. | understand that various USACE districts take differing
approaches to performing the required alternatives analysis for proposed projects and
require varying levels of specificity. In some instances, once a project purpose has
been identified, districts may require additional information that may be unnecessary to
complete an alternatives analysis. The absence of such additional information, which
an applicant may reasonably not yet have during the review process, should not
preclude the district’'s review if such information is unnecessary for completing an
adequate alternatives analysis pursuant to the Guidelines. For example, knowing that a
proposed project is for construction of a department store should be sufficient without
needir~ to know which company’s store it would be.

Consistent with this guidance, District Engineers shall ensure that in performing
required alternatives analyses under the Guidelines that they are using the flexibility
envisioned in the Guidelines in making determinations on the scope of alternatives that

1 EPA and Army Memorandum: Appropriate Level of analysis Required for Evaluating C ance with
the Section 404(b)(1) Guidelines Alternatives Requirements.



should be considered and the specificity of information required in performing the
analysis. Additionally, the amount and detail of information in an alternatives analysis
and the level of scrutiny required by the Guidelines is commensurate with the severity of
the environmental impact and the scope/cost of the project. Analysis of projects
proposing greater adverse environmental effects need to be more detailed and explore
a wider range of alternatives than projects proposing lesser effects.

USACE shall immediately draft guidance based on this directive. Such draft guidance
shall ensure consistency across the districts on application of the Guidelines and be
submitted to this office for review within 45 days from the date of this issuance.

3. llook forward to receiving your draft guidance on each of these issues and after this
office performs its review and approval, issuance of the guidance to ensure continued
consistency d predictability as we perform our vital mission to protect our nation’s
waters.

Questions regarding this delegation may be directed to Stacey M. Jensen, Office of the
Assistant Secretary of the Army for Civil Works at stacey.m.jensen.civ@mail.mil or 703-
695-6791.

Sincerely,

R.D. es
Assistant Secretary of the Army
(Civil Works)
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Exhibit 2

U.S. Army Corps of Engineers, Memorandum, Implementation Guidance for Regulatory
Compliance With Executive Order 13807, Sep. 26, 2018
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Interstate Natural Gas Association of America, Letter to The Honorable Andrew Wheeler, Clean
Water Act Section 401 Guidance For Federal Agencies, States, and Authorized Tribes, July 1,
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ING2aA

Interstate Natural Gas Association of America

July 1,2019

The Honorable Andrew Wheeler
Administrator

U.S. Environmental Protection Agency
1200 Constitution Ave., N.W.
Washington, D.C. 20460

Re: Clean Water Act Section 401 Guidance For Federal Agencies, States and
Authorized Tribes

Dear Administrator Wheeler:

The Interstate Natural Gas Association of America (“INGAA”) appreciates your efforts to
promote effective implementation of Clean Water Act Section 401 and welcomes the release of
new Section 401 guidance.!

Section 401 is a critical component of the Clean Water Act’s framework for protecting
water quality. By providing states and tribes an important and distinct role in the environmental
review of projects requiring federal approval, Congress recognized the value of cooperative
federalism in protecting water resources. EPA’s new Section 401 guidance is a critical first step
in ensuring that Section 401 continues to play this vital role. By aligning implementation of
Section 401 with statutory principles and restoring the federal-state balance of authority, EPA has
taken meaningful steps to ensure that Section 401 is implemented as Congress intended. EPA
should consider codifying concepts from the guidance as it considers revisions to its regulations.?
Codification of these concepts will support durability and the continued alignment of Section 401
implementation with the statute.

INGAA is a non-profit trade association that advocates regulatory and legislative positions
of importance to the interstate natural gas pipeline industry in the United States. INGAA’s member
companies transport over 95% of the nation’s natural gas through a network of nearly 200,000
miles of pipelines. The interstate pipeline network serves as an indispensable link between natural
gas producers and the American homes and businesses that use the fuel for heating, cooking,
generating electricity and manufacturing a wide variety of U.S. goods, ranging from plastics to
paint to medicines and fertilizer.

' U.S. Environmental Protection Agency, Clean Water Act Section 401 Guidance for Federal Agencies, States, and
Authorized Tribes, June 7, 2019.

2 Executive Order 13868, Promoting Energy Infrastructure and Economic Growth, Sec. 3, Apr. 10, 2019, 84 Fed.
Reg. 15945, Apr. 15, 2019.



L. EPA Action is Necessary to Clarify and Improve the Implementation of Section 401

INGAA supports the protection of water quality and respects the important role that states
and tribes play in ensuring shared objectives through the Section 401 process, which is meant to
be implemented in the spirit of cooperative federalism that Congress intended. Section 401
implementation recently has become strained for energy projects that some stakeholders believe
are not in the public interest. However, when projects are delayed or even halted from misuse of
Section 401, consumers are denied the benefit of these projects and interstate commerce is
disrupted resulting in significant regional and national impacts.

The following projects are major energy infrastructure projects that over the past several
years have experienced delays resulting from the Section 401 process:

On May 15, 2019, New York denied the Section 401 certification for the Northeast
Supply Enhancement Project. This is a $1 billion project intended to displace the

use of fuel oil in New York City. New Jersey denied the Section 401 certification
on June 5, 2019.

On June 3, 2019, North Carolina denied Mountain Valley Pipeline, LLC’s
(“MVP”) application for a Section 401 certification for the MVP Southgate
Project. The MVP Southgate Project is a new pipeline expansion approximately
73 miles in length that will serve the growing demand for natural gas in North
Carolina. The state’s denial was based on the application being deemed
incomplete more than six months after the application was filed because FERC
has not issued a draft environmental impact statement for the Southgate Project.

The State of New York denied water quality certification for the $683 million
Constitution Pipeline, nearly three years after receiving the project’s initial
application, and after Constitution withdrew and resubmitted its request for
certification twice at the request of the state agency.

The state of New Jersey denied certification for the $1 million PennEast pipeline,
deeming the application incomplete until the company provided surveys of the
entire pipeline route. Landowners and the state itself, however, denied the company
access to their property to conduct the required surveys, which forced the company
to begin eminent domain proceedings.

Two years after submitting a Section 401 request to the state, New York denied
certification for the $40 million Millennium Valley Lateral pipeline project, based
on the lack of an analysis by FERC of the downstream greenhouse gas emissions,
not water quality concerns.

The State of Oregon denied water quality certification for the $7.5 billion Jordan
Cove liquefied natural gas export terminal and its feeder pipeline following the
company’s responses to multiple requests for additional information.



e The state of New York denied certification for the $500 million Northern Access
project without providing sufficient rationale and record citations for the denial
more than two years after the initial request for certification was submitted to the
state.

e In July 2016, the Millennium Bulk Terminal, a $680 million coal export facility,
requested a certification from the State of Washington. On September 26, 2017,
just 3 business days after submitting 240 pages of additional information in
response to the state’s requests and questions, the state denied “with prejudice” the
certification request.

e On December 8, 2015, Algonquin Gas Transmission Co. submitted a certification
request for a compressor station in Massachusetts, a key part of the larger $450
million Atlantic Bridge project. FERC approved the Atlantic Bridge project in
January 2017. On May 17, 2017, the state issued a draft permit indicating its intent
to approve the compressor station subject to special conditions. An administrative
appeal of the draft permit is ongoing.

Although many of Section 401 requests are processed in a timely and collaborative process,
the delays associated with these projects demonstrate that EPA action to improve the
implementation of Section 401 is warranted.

I1. Concepts Contained In The Guidance That Should Be Codified

EPA can best ensure the continued effective implementation of Section 401 by codifying
the statutory principles contained in its Section 401 guidance. As EPA recognized in the guidance
document and on prior occasions, EPA’s existing regulations on Section 401 implementation are
outdated and ripe for modernization.> INGAA suggests that EPA incorporate the following
concepts from the guidance document into its modernization of its regulations:

o The timeline for action on a Section 401 certification begins upon receipt of a
certification request. Federal agencies should have a procedure in place to ensure
they are properly notified of the date a certification request is received by the state
or tribe.

. The lead federal permitting agency has the authority and discretion to establish
certification timelines so long as they are reasonable and do not exceed one year.
The lead federal agency may modify its established reasonable timeline, provided

3 See Section 401 Guidance at 2. EPA’s existing regulations implementing Section 401, 40 C.F.R. Part 121, were
promulgated to implement Section 21 of the Federal Water Pollution Control Act, which contained a precursor state
certification program to Section 401. See 36 Fed. Reg. 2516 (Feb. 5, 1971) (proposed rule); 36 Fed. Reg. 8563
(May 8, 1971) (final rule). In a rulemaking to revise EPA’s Section 401 procedures related to Section 402 of the
Clean Water Act, EPA recognized that the regulations now found in Part 121 needed revision because “[t]he
substance of these regulations predates the 1972 amendments to the Clean Water Act and ha[d] never been
updated.” 44 Fed. Reg. 3265, 3280 (June 7, 1979).



I11.

the modified timeline remains reasonable and does not exceed one year from receipt
of the request.

If a state or tribe does not act on a Section 401 request within the established
reasonable timeline, the lead federal permitting agency is authorized to determine
that the Section 401 certification requirement has been waived so that federal
permits or license can be issued. The lead federal permitting agency should notify
states or tribes in writing of waiver determinations once made, with sufficient
explanation to support the determination

If a state or tribe intends to deny a Section 401 certification, the notice of denial
should be in writing and identify with specificity the reasons related to water quality
and any outstanding data or information gaps that preclude achieving reasonable
assurance of compliance with applicable water quality requirements.

States and tribes should identify conditions that are clear, specific, and directly
related to a state or tribal water quality requirement and should include citations to
such relevant state or tribal law requirement.

Federal permitting agencies should notify states and tribes of projects that may
require Section 401 certification as soon as possible.

EPA Should Provide Additional Clarity in the Regulations on Other Challenging
Aspects of Section 401 Implementation

In addition to the clear principles described above, the Section 401 Guidance also provides

instruction on aspects of Section 401 implementation related to the appropriate scope of Section
401 review and conditions and triggers for the time period for review. EPA recognizes that it may
provide further clarity on some of these topics through the regulatory process. INGAA encourages
EPA to provide such additional clarity on the topics identified below and include these
clarifications when modernizing the regulations:

Clarification that the timeline for action begins when a state receives a certification
request accompanied by the materials submitted in support of the federal permit.

Clarification on what it means to be the “same request,” such that the withdrawal
and submission of the same Section 401 request does not restart the time period for

review.

The types of water quality impacts that states and tribes can consider in determining
whether to issue or deny a water quality certification.

The standard by which states and tribes evaluate information or data gaps.

The definition of “any other appropriate requirement of state law” for which
conditions can be imposed in a certification.



J The process by which federal permitting agencies evaluate whether actions are
beyond the scope of Section 401 and the impact of actions that are determined to
be beyond the scope of Section 401.

o The process by which a certification is modified.

Congress charged EPA with administering the Clean Water Act, including overseeing
implementation of the Section 401 program by federal agencies whose permits or authorizations
trigger Section 401.* By providing further guidance on these topics, EPA will be taking
meaningful steps to ensure implementation of Section 401 is effective and consistent across federal
agencies.

IV. Conclusion

EPA’s 401 Guidance set clear guideposts for federal, state and tribal authorities to
implement Section 401 in a manner that respects and supports the important and distinctive roles
of each participant in the balance of cooperative federalism. Codification of each of the points
noted above merits specific inclusion in EPA’s efforts to update its Section 401 regulations.

INGAA appreciates your consideration of these comments and we welcome additional
dialogue. Please contact me at 202-216-5955 or ssnyder@ingaa.org if you have any questions.
Thank you.

Sincerely,

Sandra Y. Snyder
Senior Regulatory Attorney, EH&S
Interstate Natural Gas Association of America

4See 33 U.S.C. § 1251(d) (“Except as otherwise expressly provided in this chapter, the Administrator of the
Environmental Protection Agency . . . shall administer this chapter.). The Agency, therefore, has a responsibility to
define a common framework for Section 401 reviews; see also 40 C.F.R. Part 121 (EPA’s regulations addressing
federal agency implementation of water quality certifications).
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State of Nefo Jersey

PHILIP D. MURPHY DEPARTMENT OF ENVIRONMENTAL PROTECTION CATHERINE R. McCABE
Governor . Commissioner
Division of Land Use Regulation
SHEILA Y. OLIVER - , Mail Code 501-02A
Lt. Governor ; P.O. Box 420 .

Trenton, New Jersey 08625-0420
wWwWw.nj. gov/depﬂanhuse

October 8, 2019
Anthony C. Cox, V.P.
PennEast Pipeline Company, LLC
835 Knitting Mills Way
Wyomissing, PA 19610

RE:  File and Activity No.: 0000-17-0007.5 LUP190001, FWW190001
Applicant: PennEast Pipeline Company, LLC
Project: Construction of approximately 37.8 miles of natural gas pipeline
Hunterdon & Mercer Counties

Dear Mr. Cox:

On August 8, 2019, PennEast Pipeline Company, LLC (PennEast) applied to NJDEP for a Freshwater
Wetlands Individual Permit, Flood Hazard Area Individual Permit, Flood Hazard Area Verification and Letter
of Interpretation and a request for a Water Quality Certificate for the portion of its proposed natural gas pipeline
project in New Jersey (“Application™)). Based upon the initial review by NJDEP, on September 4, 2019,
NJIDEP requested additional information from PennEast. On September 11, 2019, PennEast submitted
information in response to the NJDEP’s September 4, 2019 administrative deficiency letter. NJDEP has
determined that the deficient items identified in the September 4, 2019 letter have been sufficiently addressed.

However, on September 10, 2019 the United States Court of Appeals for the Third Circuit vacated the
orders of condemnation impacting New Jersey’s property interests associated with the above-referenced project.
See, In re: PennEast Pipeline Company, LLC (3™ Cir. Sept. 10, 2019). Therefore, the applicant no longer has
the legal authority to perform activities on forty-nine (49) properties along the proposed pipeline alignment,
and to carry out all requirements of N.J.A.C. 7:7A et seq. and N.J.A.C. 7:13 et seq. for the full length of the
project right-of-way.

Based upon the above, PennEast’s Application cannot be deemed "administratively complete," because
the applicant has not demonstrated that it has the authority, as required by N.J.A.C. 7:7A-16.2(c) and N.J.A.C.
7:13-18.2(c), to submit the application. Given this fundamental deficiency, the NJDEP hereby rejects and
administratively closes the Application. PennEast’s Application is denied without prejudice, and as a result, no
application for a Freshwater Wetlands Individual Permit and Water Quality Certificate is currently pending in
any form before NJDEP. '

Please be advised, in response to a request from you received by the Division of Land Use Regulation
on September 11, 2019, the Freshwater Wetlands Transition Area Waiver Application is hereby considered
withdrawn. The Department shall take no further action on this application.



DLUR File No. 0000-17-0007.5 LUP190001, FWW190001 (PennEast Pipeline) Page 2 of 3

If you have any questions regarding this letter, please contact by email at patricia.cluelow(@dep.nj.gov.
Please reference the Division’s file number in all communication.

Sincerely,

(oo

¢ Dow, Director
Division of Land Use Regulation

c: Peter J. Fontaine, Esq.
Cozen O’Connor
One Liberty Place - 1650 Market Street
Philadelphia, PA 19103

Walter F. Judge, PE, PP, PMP
PS&S

Central Monmouth Business Park
1433 Highway 34, Suite A-4
Wall, NJ 07727

New Jersey is an Equal Opportunity Employer 1 Printed on Recycled Paper and Recyclable
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North Carolina Department of Environmental Quality, Letter to Mountain Valley Pipeline, LLC,
Denial of 401 Water Quality Certification and Jordan Lake Riparian Buffer Authorization
Application, June 3, 2019



ROY COOPER

Gaovernor

MICHAEL S. REGAN

Secretary ol
LINDA CULPEPPER NORTH CAROLINA
Director Environmental Quality

June 3, 2019

DWR # 20181638 v1
Alamance & Rockingham Counties

CERTIFIED MAIL: 7017 2680 0000 2219 4025
RETURN RECEIPT REQUESTED

Mountain Valley LLC

Attn: Mr. Matthew Raffenberg
700 Universe Blvd

Juno Beach, FL 33408

Subject: DENIAL of 401 Water Quality Certification and Jordan Lake Riparian Buffer
Authorization Application
MVP Southgate

Dear Mr. Raffenberg:

On November 30, 2018, the Division of Water Resources (Division) received your application, requesting
a 401 Certification and Buffer Authorization from the Division for the subject project. On January 10,
2019, the Division requested additional information on the project and received a partial response to
that request on February 12, 2019. On March 25, 2019, the Division returned your application as
incomplete.

Your response to the Division on February 12, as well as your recent response to the U.S. Army Corps of
Engineers, stated “Mountain Valley is currently completing route evaluations and will be providing
updated impact tables at a later date” and “Mountain Valley will provide final plan and profile view for
all proposed permanent fills of aquatic resources in North Carolina...once all surveys have been
completed and Project design is finalized” .

On March 15, 2019, the Federal Energy Regulatory Commission (FERC) provided notice of the schedule
for environmental review of the subject project. In the notice, FERC states that the draft EIS will be
issued in July 2019. Based on the response provided to the Division and follow up phone conversations
with MVP contacts, the updated impact tables, final plan and profile views for proposed impacts will not
be available until after July 2019.

The Division’s March 25" letter is hereby rescinded and, in accordance with 15A NCAC 02H .0507(e)
and 15A NCAC 02B .0267, your application for a 401 Water Quality Certification and Jordan Lake
Riparian Buffer Authorization is hereby denied. Once a Draft EIS has been issued and a preferred
route is identified by FERC, you may reapply to the Division.

This decision can be contested as provided in General Statute 150B by filing a written petition for an
administrative hearing to the Office of Administrative Hearings (OAH) within sixty (60) calendar days.

:3§ Narth Carolina Department of Environmental Quality | Division of Water Resources
A ) 512 North Salisbury Street | 1617 Mail Service Center | Raleigh, North Carolina 27699-1617

ff:o;z;:i:;;:;m'nﬁnmcﬂurE‘mahw 919.707.9000



Mountain Valley LLC
DWR# 20181638 v1

Denial of Application
June 3, 2019

Page 2 of 2

A petition form may be obtained from the OAH at http://www.ncoah.com/ or by calling the OAH Clerk’s
Office at (919) 431-3000 for information. A petition is considered filed when the original and one (1) copy
along with any applicable OAH filing fee is received in the OAH during normal office hours (Monday
through Friday between 8:00am and 5:00pm, excluding official State holidays). The petition may be faxed
to the OAH at (919) 431-3100, provided the original and one copy of the petition along with any applicable
OAH filing fee is received by the OAH within five (5) business days following the faxed transmission.

Mailing address for the OAH:

If sending via US Postal Service: If sending via delivery service (UPS, FedEx, etc):
Office of Administrative Hearings Office of Administrative Hearings

6714 Mail Service Center 1711 New Hope Church Road

Raleigh, NC 27699-6714 Raleigh, NC 27609-6285

One (1) copy of the petition must also be served to DEQ:

William F. Lane, General Counsel
Department of Environmental Quality
1601 Mail Service Center

Raleigh, NC 27699-1601

Please be aware that you have no authorization under Section 401 of the Clean Water Act or the Jordan
Lake Riparian Buffer Rules for this activity and any work done within waters of the State or riparian
buffers may be a violation of North Carolina General Statutes and Administrative Code.

Please contact Karen Higgins at 919-791-4252 or karen.higgins@ncdenr.gov, or Sue Homewood at 336-
776-9693 or sue.homewood@ncdenr.gov if you have any questions or concerns.

Sincerely,

(

Linda Culpepper, Director
Division of Water Resources

cc:  Alex Miller, MVP Southgate (via email)
Heather Patti, TRC Environmental Corp (via email)
Kevin Martin, S&EC (via email)
David Bailey, Raleigh Regulatory Field Office (via email)
Todd Bowers, EPA (via email)
DWR WSRO 401 files

Filename: 20181638v1MVPSouthgate(RockinghamAlamance) 401 IC_DENIAL
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American Gas Association, Proposed Rule, Updating Regulations on Water Quality
Certification, 84 Fed. Reg. 44080 (Aug. 22, 2019), Docket No. EPA-HQ-
OW-2019-0405, RIN 2040-AF86, October 21, 2019



AG’%

American Gas Association

October 21, 2019

Electronic Filing via: www.regulations.gov
Docket No. EPA-HQ-OW-2019-0405

Environmental Protection Agency

Office of Water

Oceans, Wetlands, and Communities Division
1200 Pennsylvania Ave. NW

Washington, DC 20460

Re: Proposed Rule, Updating Regulations on Water Quality Certification, 84 Fed.
Reg. 44080 (Aug. 22, 2019), Docket No. EPA-HQ-OW-2019-0405, RIN 2040-
AF86

Dear Administrator Wheeler,

The American Gas Association (AGA) respectfully submits these comments in response
to Environmental Protection Agency’s (“EPA” or “the Agency”) proposed rule, “Updating
Regulations on Water Quality Certification”, published in the Federal Register on August
22, 2019.1 In this proposed rule, the EPA is proposing to update and clarify the
substantive and procedural requirements for water quality certification under Clean Water
Act (“CWA”) Section 401. AGA appreciates the opportunity to comment on this proposal
and strongly supports EPA’s efforts to restore predictability, reasonableness, and
regulatory certainty to the 401certification process. AGA strongly supports the protection
of water quality through the effective implementation of the CWA and respects the
important role that states and tribes play in these objectives. If implemented, the Proposed
Rule will provide a common framework for implementing Section 401 that will offer project
proponents, certifying authorities, and federal licensing and permitting agencies additional
clarity and regulatory certainty. Providing clear and consistent guidance regarding the
implementation of section 401 is critical to the development and construction of natural
gas infrastructure. AGA commends EPA for properly balancing its important
environmental protection objectives with regulatory predictability and efficiency.

The American Gas Association, founded in 1918, represents more than 200 local energy
companies that deliver clean natural gas throughout the United States. There are more
than 74 million residential, commercial and industrial natural gas customers in the U.S.,
of which 95 percent — more than 71 million customers — receive their gas from AGA
members. AGA is an advocate for natural gas utility companies and their customers and
provides a broad range of programs and services for member natural gas pipelines,

1 84 Fed. Reg. 44080 (Jun. 13, 2019) (hereinafter, “Proposed Rule”).


http://www.regulations.gov/

marketers, gatherers, international natural gas companies and industry associates.
Today, natural gas meets more than one-fourth of the United States' energy needs.

Natural gas utilities nationwide add, on average, nearly 630,000 customers each year, or
one customer every minute. More homes and business in the United States use natural
gas today than ever before, and the numbers continue to increase. In order to meet this
increasing demand, AGA members require regulatory certainty to maintain existing
infrastructure and develop new infrastructure. Providing clarity and balance to the 401
certification process will help facilitate the environmentally-responsible construction and
maintenance of natural gas infrastructure and help AGA members provide timely, safe,
reliable and affordable service to the 178 million Americans that enjoy the benefits of
natural gas and the millions more that want it, but do not yet have access.

CWA Section 4012 provides that a federal agency may not issue a license or permit to
conduct any activity that may result in any discharge into waters of the United States,
unless the state or authorized tribe where the discharge would originate either issues a
section 401 water quality certification finding compliance with existing water quality
requirements, or waives the certification requirement.® As the agency charged with
administering the CWA, EPA is responsible for developing a common framework for
certifying authorities to follow when carrying out the requirements of section 401.
However, EPA has not updated its certification regulations in over 50 years.# In April 2019,
the President issued Executive Order 13868, “Promoting Energy Infrastructure and
Economic Growth,” which directed EPA to review the CWA Section 401 process and
EPA’s existing certification regulations and interim guidance, issue new guidance to
states, tribes, and federal agencies, and propose new section 401 regulations within 120
days of the Order.® The Executive Order also directed EPA to “take into account the
federalism considerations underlying section 401 and to focus its attention on the
appropriate scope of water quality reviews and conditions, the scope of information
needed to act on a certification request in a reasonable period of time, and expectations
for certification review times.”®

During the development of the Proposed Rule, EPA engaged in extensive stakeholder
outreach with states, tribes, other federal agencies, and interested stakeholders to solicit
input regarding the section 401 certification process and recommendations regarding how
that process could be improved. During this pre-publication outreach period, AGA
submitted comments supporting comments filed by the Interstate Natural Gas Association
of America (INGAA) and urging EPA to “take appropriate action to ensure that state water

233 U.S.C.§ 1341

3 Id.; see also Proposed Rule at 44081.

4 Proposed Rule at 44099.

5 Exec. Order No. 13,868, 84 Fed. Reg. 15496 (Apr. 15, 2019).
6 Id. at section 3.a.



quality reviews under Clean Water Act section 401 are effective, efficient and consistent
with the scope and timeline prescribed by the statute.”” Specifically, AGA recommended
that EPA clarify that state section 401 certifications are statutorily limited in scope to
address whether a project’s discharge will comply with the applicable provisions of the Act
specified in section 401, and that states or tribes reviewing section 401 applications act
within a reasonable period of time, not to exceed one year.?

AGA supports the extensive comments submitted by IGNAA in this docket on October 21,
2019. AGA is pleased that EPA, in its Proposed Rule, seeks to implement the section
401 certification process in a manner that would be applied consistently for project
proponents across the country and in accordance with the clear limits provided in the
statutory text of the CWA. Specifically, AGA commends EPA for confirming that certifying
authorities are required to act on a request for certification “within a reasonable period of
time, which shall not exceed a year.”

AGA believes that EPA’s proposed rule appropriately recognizes the importance of
cooperative federalism and clearly balances the important role of the federal and state
governments in implementing the CWA and preserving the quality of our nation’s waters.
Congress explicitly provided in section 401(a)(1), 33 U.S.C. 81341(a)(1), that the federal
government would not issue a license or permit for a project with potential discharges
without providing a reasonable opportunity for an affected state to evaluate water quality
impacts. However, that opportunity is not unlimited. The state certification is limited in
scope to evaluating whether discharges from a project are in compliance with specific
sections of the CWA.X® The Proposed Rule, if implemented, would establish a process
that maintains the important role that states play in protecting water quality while adhering
to the plain language of the CWA.

In our members’ experience, most states conduct their 401 certification reviews within the
appropriate bounds of the statute, focusing their reviews on water quality issues and

completing their reviews to provide a 401 certification decision within far less than one
year — often within 90 days or less after receiving the initial request. This has been their
experience in most states for intrastate natural gas utility projects that require federal
permits, for example from the U.S. Army Corps of Engineers. However, a few states have
exceeded the statutory limits on the scope or timeline for their 401 certification in order to

7 See AGA letter to the Hon. Andrew Wheeler on May 24, 2019, submitted to Docket No. EPA-HQ-OW-2018-
0855.

81d.

9 See Proposed Rule, 40 C.F.R. §121.4(d)(3)

10 See 33 U.S.C. §1341(a)(1), providing that “[a]ny applicant for a Federal license or permit to conduct any
activity including, but not limited to, the construction or operation of facilities, which may result in any
discharge into navigable waters, shall provide the licensing or permitting agency a certification from the
State...that any such discharge will comply with the applicable provisions of section 1311, 1312, 1313,
1316, and 1317 of this title.” See also, Proposed Rule, 40 C.F.R. § 121.3.



block interstate natural gas pipelines.!! These state actions significantly affect AGA
member natural gas utilities and their customers by restricting the availability of supply
and restrain the ability of affected utilities to extend service to convert customers from
heating oil to natural gas, which would reduce energy costs to those customers and
significantly improve air quality and reduce greenhouse gas emissions.

AGA believes EPA’s proposed definition of “certification request™? provides much needed
regulatory certainty and clarity as to what information is required to initiate a 401
certification request and should help make the 401 certification process more efficient.
This proposed definition effectively responds to concerns from certifying agencies that
certification requests are incomplete or inadequate by establishing a clear baseline of
what information is required to initiate a request. In our view, the proposed definition
strikes an appropriate balance between the certifying authority’s need for sufficient
information to evaluate a request and the permit applicant’s ability to obtain and provide
the requested information.

AGA also supports the recommendation that EPA strongly encourage certifying
authorities to create agency-specific, formal or informal processes that help facilitate
meaningful early coordination between the certifying authority and the project proponent.
Pre-filing meetings and coordination can help provide increased predictability and
efficiency in the section 401 process by providing an early opportunity for dialogue that
will help inform agency personnel of the scope and nature of proposed impacts and allow
project applicants to better understand the needs of the certifying agency. AGA also
supports INGAA’s recommendation that EPA clarify that requests from certifying agencies
for additional information should be limited to information within the scope of section 401
(i.e., information that is necessary in order to evaluate a project’s impact on water quality).
Finally, AGA also supports EPA’s proposal prohibiting certifying authorities from
requesting that a project proponent withdraw a certification request for the purpose of
restarting the reasonable period of time.*3

AGA agrees with INGAA’s recommendation that EPA should clarify in the final rule that
where a project requires multiple federal authorizations, the “lead” federal agency is
responsible for carrying out section 401 responsibilities. Without clarification, the
Proposed Rule could result in a scenario where multiple federal agencies are

11 See INGAA Comments on EPA’s Proposal to Update Regulations on Clean Water Act Section 401 Water
Quality Certification dated Oct. 21, 2019, footnotes 17 and 24. See also Attachment B to INGAA’s Comments
of Oct. 21, 2019.

12 See Proposed Rule, 40 C.F.R. § 121.1(c)

13 Proposed Rule, 40 C.F.R. § 121.4(f). Of note, this proposal is consistent with several U.S. Court of Appeals
for the District of Columbia Circuit rulings holding that Congress has established a time limit in section 401
that cannot be circumvented or avoided. See, e.g., Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1104 (D.C. Cir,
2019).



implementing section 401 without proper coordination. As stated in INGAA’s comments,
the concept of “lead agency” is well established under existing NEPA regulations and is
consistent with Executive Order 13807. The U.S. Army Corps of Engineers will typically
be the lead federal agency for intrastate pipeline projects.

Additionally, AGA also supports EPA’s proposal to provide an alternative definition
“certification request” for federal agencies that issues general permits. Many AGA
members frequently make use of Nationwide Permits (NWPs) for activities that have
minimal individual and cumulative environmental effects (e.g., utility line crossings,
erosion control, and stream and wetland restoration activities). AGA agrees with INGAA’s
recommendation that EPA consider additional revisions to the alternative “definition of
certification request” in order to provide appropriate flexibility to federal agencies
regarding the information that is required to be submitted with a certification request
related to a NWP.

Our member companies rely on timely, transparent federal permits and reviews to meet
their construction, maintenance, emergency repair, replacement, and pipeline safety
goals. AGA appreciates EPA’s efforts to improve and modernize the section 401 process
and believes that the Proposed Rule, subject to the recommended changes noted above,
strikes an appropriate balance between regulatory efficiency and environmental
stewardship.

AGA appreciates the opportunity to comment. If you have any questions, please contact
me or Pam Lacey, AGA’s Chief Regulatory Counsel, at placey@aga.orqg.

Respectfully Submitted,

i [ 7, -

Timothy R. Parr

Senior Counsel

American Gas Association
400 N. Capitol St., NW
Washington, DC 20001
202.824.7072
tparr@aga.org
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Submitted via www.regulations.gov
Docket No. EPA-HQ-OW-2021-0302

August 2, 2021

The Honorable Michael Regan
Administrator

U.S. Environmental Protection Agency
1200 PennsylvaniaAve., N.W.
Washington, D.C. 20460

Re: EPA’s Notice of Intention to Reconsiderand Revise the Clean Water Act Section 401
Certification Rule

The Interstate Natural Gas Association of America (“INGAA”) and the American Gas
Association (“AGA”) respectfully submitthese comments in response to the U.S. Environmental
Protection Agency’s (“EPA” or “Agency”) notice of intention to reconsider and revise the Clean
Water Act Section 401 Certification Rule.

INGAA is a non-profit trade association that advocates for regulatory and legislative
positions of importance to the interstate natural gas pipeline industry in the United States.
INGAA’s 26 member companies transport the vast majority of the nation’s natural gas through a
network of nearly 200,000 miles of pipelines. The interstate pipeline network serves as an
indispensable link between natural gas producers and the American homes and businesses that
use the fuel for heating, cooking, generating electricity, and manufacturing a wide variety of U.S.
goods, ranging from plastics to paint to medicines and fertilizer.

AGA, founded in 1918, represents more than 200 local energy companies that deliver
clean natural gas throughout the United States. There are more than 76 million residential,
commercial, and industrial natural gas customers in the U.S., of which 95 percent — more than
72 million customers — receive theirgas from AGA members. AGAis an advocate for natural gas
utility companies and their customers and provides a broad range of programs and services for
member natural gas pipelines, marketers, gatherers, international natural gas companies, and
industry associates. Today, natural gas meets more than thirty percent of the United States'
energy needs. AGA members rely on interstate natural gas pipelinesfor the natural gas supply
they need in order to provide affordable, reliable natural gas distribution service to homes and
businesses.

Natural gas plays an important role in American society, particularly with respect to the
nation’s ongoing transition to clean energy. Butin order to maintainthe United States’ modem
and reliable pipeline system, to complement the growing number of renewable energy
resources, and to displace higher emitting fuels, EPA must establish an effective and uniform
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approach to state reviews of consistency with water quality standards.! To ensure that any
revised rule will be legally durable and consistent with the Clean Water Act’s cooperative
federalism scheme, however, EPA must limitany revisions to the 2020 Certification Rule to minor
clarifications until EPA has sufficient data to determine the effectiveness of the current rule.

I An Effective and Consistent Section 401 Process Is Critical to Advancing Infrastructure
Projects

The environmental review and permitting of interstate natural gas pipelinesis complex
and comprehensive, often spanning years and requiring authorizations from multiple federal,
state, and local entities, each with unique and sometimes competing authorities and processes.
Comprehensive permitting reviews ensure that agencies evaluate potential impacts under the
proper statutory standards set forth by Congress and minimize or mitigate those impacts where
appropriate.

Clean Water Act Section 401 provides states and tribes an important role in connection
with federal permitting of the construction, modernization, and maintenance of infrastructure,
including roads, bridges, transmission lines carrying electricity from renewable generators,
natural gas pipelines, andthe wide range of activitiesauthorized pursuant to the Army Corps of
Engineers’ Clean Water Act Section 404 and/or Nationwide Permits. Review under Section 401
must be efficient and predictable both to ensure that developers have the certainty needed to
develop these critical infrastructure projects and that states have the ability to oversee the
quality of their waters without undermining important national objectives. For infrastructure
projects that cross state lines and require multiple Section 401 certifications, like interstate
natural gas pipelines, hydrogen pipelines, and electric transmission lines, consistent
implementation of Section 401 across states is necessary to prevent local interests from
obstructing development of infrastructure that furthers national priorities and the wider public
interest and keeping energy prices from overburdening lower income communities.

Prior to the EPA’s issuance of the 2020 Certification Rule,? the Section 401 regulations
were nearly 50 years old and promulgated in response to a prior version of the Section 401
statute.3 These outdated regulations not only failed to account for the evolution of the scope

! President Biden has recognizedthe value of “coordinated infrastructure permitting to expedite federal decisions.”

The White House, The American Jobs Plan, Mar. 31, 2021, https://www.whitehouse.gov/briefing-room/statements-
releases/2021/03/31/fact-sheet-the-american-jobs-plan/.

2 Clean Water Act Section 401, Certification Rule, 85 Fed. Reg. 42210 (July 13, 2020) (“2020 Certification Rule”)
(codified at 40 C.F.R. pt 121).

31n 1970, Congress enacted Section 21 of the Federal Water Pollution Control Act (“FWPCA”), which contained a
state certification requirement that predated Section 401.I1n 1971, EPA promulgated 40 C.F.R. Part 121 to implement
Section 21 of FWPCA. 36 Fed. Reg. 2516 (Feb.5,1971) (proposed rule); 36 Fed. Reg. 8563 (May8, 1971)(final rule).
In a rulemaking to revise EPA’s Section 401 procedures related to Section 402 of the Clean Water Act, EPA recognized
that the regulations now found in Part 121 needed revision because the “[t]he substance of these regulations
predates the 1972 amendments to the Clean Water Actand has never been updated.” 44 Fed.Reg. 32880(June 7,
1979).


https://www.whitehouse.gov/briefing-room/statements-releases/2021/03/31/fact-sheet-the-american-jobs-plan/
https://www.whitehouse.gov/briefing-room/statements-releases/2021/03/31/fact-sheet-the-american-jobs-plan/

and complexity of infrastructure projects over the last half century but also enabled states to
misuse of EPA’s Section 401 program as a means of dictating federal energy policy. These
deficiencies led to the delay or cancelation of much-needed infrastructure projects,* thereby
depriving consumers of the projects’ benefits, disruptinginterstate commerce, and undermining
the nation’s prosperity and security.

The 2020 Certification Rule aligned EPA’s Section 401 program with the statutory text of
Section 401 and appellate courts’ interpretation of that text. The resultis a workable process
that should—and, based on some INGAA and AGA members’ experience, did—reduce the
potential for conflicting interpretations of the certifying authority’s role in the implementation
of Section 401 and strengthen permitting and licensing programs within the framework of
complementary federal and state responsibilities.

It will take time for federal agencies and certifying authorities to implement the 2020
Certification Rule and to gather the data necessary to evaluate the 2020 Certification Rule’s
effectiveness. Absent this data, there is no justification for the EPA’s conclusions about the
effectiveness of the 2020 Certification Rule in protecting water quality. Refinementof the ruleis
appropriate only after EPA and regulated entities have had sufficient time for the rule to be in
effectand applied. If EPA chooses now to make revisions, they should be minimal until federal
agencies have had adequate time to adjust their regulatory frameworks and EPA, states, tribes,
and developers have a sound record of experience with the rule on which to base any further
revisions.>

In the meantime, EPA’s clear and consistent action on Section 401 is necessary to give
federal agenciesthe appropriate directiontoimplement Section 401 ina manner that aligns with
the statute and allows for the efficient and predictable review of infrastructure projects.
Consistency in the permitting process is essential for investing capital to support major
infrastructure projects that serve national needs.

1. Response to Notice of Intention

As EPA considers the 2020 Certification Rule and potential revisions, INGAA and AGA
appreciate the opportunity to provide EPA with the following comments for consideration,
organized by EPA’s questionsin the NOI. Our comments are informed directly by Section 401’s
statutory language, recent appellate case law interpreting that statutory language, and its

4 See July 1, 2019 Letter from INGAA to U.S. EPA at 2-3, listing major energy infrastructure projects that have
experienced delays resulting from the Section 401 process (Attached).

5 Federal agencies like the Federal Energy Regulatory Commission (“FERC”) and the Army Corps of Engineers have
already made adjustments to their regulatory process to incorporate the 2020 Certification Rule. See FERC, Waiver
of the Water Quality Certification Requirements of Section401(a)(1) of the Clean Water Act, Docket No. RM20-18-
000,174 FERCY 61,196 (2021); Reissuance and Modification of Nationwide Permits, 86 Fed. Reg. 2744, 2852 (Jan.
13, 2021) (“For this issuance of these NWPs, the Corps complied with EPA’s final rule, which was published in the
Federal Register on July 13,2020, and went into effect on September 11, 2020.”).



members’ experience with the Section 401 process.

A. Response to Question 2: The Definition of Certification Request Must Provide
Certainty as to When the Statutory Review Period Has Been Initiated

Section 401 states clearly that the period for the certifying authority to act on a Section
401 request begins upon receipt of the “certification request.”® The 2020 Certification Rule
defines “certification request” appropriately, balancing the certifying authority’s need for
sufficientinformationtoinitiate a meaningful review and the permit applicant’s ability to obtain
and submitadditional information asitbecomes available. Anychangesto the current definition
would need to maintain this balance and continue to provide certainty as to when the Section
401 review begins, as discussed further below.

The current definition of certification request effectuates the time limits imposed by
Congress—“withinareasonable period of time (which shall not exceed one year) afterreceipt of
such request”’—and prevents certifyingauthorities from exceeding the one year maximum time
limitation and using Section 401 to delay projects.® The lead federal agency—not the certifying
authority—determines matters of waiver under Section 401, which includes determining when
the reasonable period of time forreview begins.? Events subsequenttothe certifyingauthority’s
receipt, such as the state’s validation of the completeness of the request, cannot delay the start
of the time period for review.19 Neither can the applicant and the certifying authority agree to

633 US.C. §1341(a)(1) (“If the State. .. fails or refuses to act on a request for certification, within a reasonable
period of time (whichshall not exceed one year) after receipt of suchrequest, the certification requirements of this
subsection shall be waived with respect to such Federal application.”) (emphasis added).

71d.

8 National Fuel Gas Supply Corporationand Empire Pipeline, Inc.’s (collectively, “National Fuel”) experience with its
Northern Access 2016 Project is illustrative of the significant delays caused by certifying authorities attempting to
extend the statutory one-year deadline. On March 2, 2016, the New York State Department of Environmental
Quality (“NYSDEC”) received National Fuel’s Section401request. NY Dep’tof Envtl. Conservationv. FERC,991 F3d
439,443 (2d Cir.2021). InJanuary 2017, the NYSDEC asked National Fuel to agreeto revisethe date on which the
applicationwas “deemed received” by the NYSDEC to April 8, 2016; this was memorialized in a |l etter agreement. /d.
at443,447-48. On April 7,2017, NYSDEC denied National Fuel’s certification request, which led to litigation related
to the timeliness of thedenial. /d.at444. FERC concluded thatthe denial cametoo late, becauseit occurred more
than oneyear after the NYSDECreceived the Section 401 request. National Fuel GasSupply Corp., 167 FERC 961,007,
atP9 (Apr.2,2019). OnMarch 23,2021, the U.S. Court of Appeals forthe Second Circuit upheldthatdecision. NY
Dep’t of Envtl. Conservation, 991 F.3d at 450.

9 See Millennium Pipeline v. Seggos, 860 F.3d 696,699 (D.C. Cir. 2017) (project applicants are to present evidence of
waiver to federal agency).

10 NY Dep’t of Envtl. Conservation v. FERC, 884 F.3d 450, 456 (2d Cir. 2018) (“If the statute required ‘complete’
applications, states could blur this bright-line rule into a subjective standard, dictating that applications are

‘complete’ only when stateagencies decide that they have all theinformation they need. The state agencies could
thus theoretically request supplemental information indefinitely.”).



delay the start of the review period or otherwise extend the review period.11

It is appropriate for EPA, as the federal agency charged with administering the Clean
Water Act,1?2 to define “certification request” and the information to be contained within.
Allowingthe certifyingauthority to decide whatinformation must be included in the certification
request would be tantamountto determiningwhetherarequestis “complete”—therebystarting
the maximum one-year period for review—and an end-run on the statutory time limit.13

INGAA and AGA recommend that EPA clarify that a “certification request”—and the
commencement of the reasonable time period for review—only requires the best information
reasonably available to the project proponent at the time the request is made. For example,
project proponents may rely on remote sensing and database information to determine the
“location and nature of any potential discharge that may result from the proposed project”4 at
the time of the request and confirm these locations through field verification once the proponent
landowner permissionto access all propertiesalongthe proposed route. The proponent’s use of
the best information reasonably available in this manner need not delay the certifyingagency’s
review of the request.

This clarification will not frustrate a certifying agency’s ability to review the certification
request. For interstate natural gas pipelines seekinga certificate of public convenience and
necessity underthe Natural Gas Act, the Section 401 certification requestis typically filed within
30 days of filing a certificate application with the FERC, which itself must contain complete
resource reports offering extensive analysis of water quality impacts and other impacts.> Thus,
at the time of the certification request, there are ample analytical and technical studies available
for the certifying authority’s review. If a certifying authority needs additional information to
complete its Section 401 review, it can request that information from the project proponent
during the reasonable period of time for review.

INGAA and AGA members have found the pre-filingmeetings with the certifying agendies
helpful to discuss the proposed project and identify what information the pipeline shall provide
and what additional information the certifying agency may be seeking. Although helpful,
scheduling difficulties can frustrate the certifyingagency’s and the developer’s efforts to hold the
meeting. INGAA and AGA recommend that EPA clarify that the occurrence of a pre-filing meeting
is not a prerequisite for filing a certification request.

Neither the submission of additional information nor agency requests for additional
information during the pendency of the certifyingauthority’s review invalidates the certification

11 See NY Dep’t of Envtl. Conservation,991F.3d at 450 (“Section401 prohibits a certifyingagency from entering into
an agreement or otherwise coordinating with an applicant to alter the beginning of the review period|[.]”).

2 Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1104 (D.C. Cir. 2019).
13 See NY Dep’t of Envtl. Conservation, 884 F.3d at 455.
1440 C.F.R.§ 121.5(b)(4).

15 See, e.g., 18 C.F.R. §380.12 (Environmental reports for Natural Gas Act applications).



requestor restarts or extends the reasonable period of time forreview. Section 401 provides no
exception for such matters. Rather, the statute adopts a practical approach towards balancing
the interests of federal authorities, certifying authorities, and developers of national
infrastructure that does not require developersto possess complete and total information at the
time of its request.

Attempts by a certifying authority to delay the commencement of its time period for
review or extend the time period of review beyond one year is in violation of the Clean Water
Act.16 Instead, if a certifyingauthority determinesthatit cannot issue the requested certification
based on the available information, “it can simply deny the application without prejudice.” 17 EPA
should clarify that such denial without prejudice shall include a statement explaining why the
project will not comply with water quality requirements and the specific water quality data or
information that would be needed to grant certification. This clarification will help ensure that
the state’sdecision hasasound basisinfactand law andis not the product of abuse of the Section
401 program.

B. Response to Question 3: The Lead Federal Agency Has the Authority to Set the
“Reasonable Period of Time”

Section 401 balances the certifying authority’s interest in a thorough evaluation of
potential water quality impacts with the federal government’s obligation to act promptly on
permit applications by imposing a clear time limit on the certifying authority’s action before
waiver occurs.1® As set out in the 2020 Certification Rule, it is the lead federal agency’s
responsibility and obligation to determine whetherwaiver has occurred, 1® a determination that
must include setting the reasonable period of time.20

The statute provides a full year as the absolute maximum amount of time.2! The lead
federal agency may determine areasonable period of time to be lessthan one year.22 Certifying
authorities and project proponents may and should provide input to the lead federal agency in
setting or modifying the reasonable period of time, but they have no authority to set the
reasonable period of time under Section401. The review period begins with a state’s receipt of

6 Hoopa Valley, 913 F.3d at 1104.
17 NY Dep’t of Envtl. Conservation, 884 F.3d at 456.

1833 U.S.C. § 1341(a)(1) (“If the State. .. fails or refuses to act on a request for certification, within a reasonable
period of time (whichshall not exceed one year) after receipt of suchrequest, the certification requirements of this
subsection shall be waived with respect to such Federal application.”) (emphasis added).

13 See Millennium Pipeline, 860 F.3d at 696 (holding that the lead federal agency decides whether waiver has
occurred as a result of exceeding the statutory review period).

20 Both EPA and the Army Corps of Engineers have defined the reasonable period by regulations. See 40 C.FR. §
124.53(c)(3) (60 day time period); 33 C.F.R. § 325.2(b)(ii) (60 day time period).

2133 US.C. §1341(a)(1).
22 See Hoopa Valley, 913 F.3d at 1103-04.



the requestand ends at the point intime designated by the lead federal agency as a reasonable
period of time for the state’s review. Underno circumstances can the reasonable period of time
exceed one year from the date of receipt of the certification request. 23

Many projects require multiple federal permits orapprovals of some form. For example,
an interstate natural gas pipeline project proponent seeking project-specificauthorization under
Section 7(c) of the Natural Gas Act must obtain a certificate of publicconvenience and necessity
from FERC; this certificate authorizes the construction and operation of the pipeline. Where a
project requires multiple federal authorizations, the “lead” federal agency is responsible for
carrying out Section 401 responsibilities (i.e., setting the reasonable period of time for the
certifying agency to make a decision, determining waiver, etc.)—and all other federal agencies
should defer accordingly.2* Otherwise, as recognized by EPA, a situation could arise where
multiple federal agencies are determiningthe reasonable period of time, reviewing the certifying
authority’s Section 401 action, incorporating conditions into federal licenses or permits, and
determining whether waiver has occurred without coordination and with possibly conflicting
determinations.?>

The Army Corps of Engineers has recognized this potential for conflict and has
incorporated the lead federal agency concept into its policies.26 Thus, for projects that require
an environmental assessment orenvironmental impact statementunder National Environmental
Policy Act (“NEPA”), and where the Corps is not the lead federal agency, which is the case for
interstate natural gas pipelines requiring FERC approval, the Corps has committed to “defer to
the determination of the lead agency, determine that the certification has been waived, and
proceed accordingly.”??

C. Response Question 4: The Scope of Section 401 Review by Certifying Agenciesis
Properly Limited to Water Quality

Section 401 provides certifyingauthorities the opportunity to certify whethera proposed
discharge will comply with applicable water quality provisions. The certifyingauthority’s review

23 See Millennium Pipeline, 860 F.3d at 700 (“waiver occurs after oneyearof agency inaction” and “[o]nce the Clean
Water Act’s requirements have been waived, the Act falls out of the equation”).

% See id. at 698 (D.C. Cir. 2017) (“For any company desiring to construct a natural gas pipeline, all roads lead to
FERC.”).

25 Clean Water Act Section 401 Certification Rule Response to Comments, May 28, 2020 at 48 (“Although not
required in thefinal rule, the EPAencourages non-leadfederal agencies to coordinate with and, where appropriate,
defer to lead federal agencies on decisions concerning the reasonable period of time for a particular project, and
whether waiver has occurred. Close coordination on these important procedural issues will provide greater clarity
and reduce confusion and uncertainty for all participants in the certification process.”).

26 U.S. Army Corps of Engineers, Memorandum, Implementation Guidance for Regulatory Compliance with Executive
Order (EO) 13807 and One Federal Decision (OFD) within Civil Works Programs (Sept. 26, 2018). (Attached).

27|d. at 8.



and conditioningauthority is not unbounded and is instead limited by the text of Section 401.28
The statute, however, contains variations in language related to the scope of review that have
led to divergent legal interpretations related to two key points: (a) the relationship between
Section 401(a)(1) and 401(d), and (b) the meaning of the phrase “any other appropriate
requirementof state law.” The 2020 Certification Rule resolvesthese divergentinterpretations
through a holistic reading of the statute and offers a practical approach for implementing
Section401. Giventhe practical importance of the 2020 Certification Rule’s changes, EPA should
continue to apply the 2020 Certification Rule, and gather data and information to assess the
impacts of the rule, across multiple projects and states before considering any adjustments to
the Rule.

1. The relationship between Section 401(a)(1) and Section 401(d) supports a
single scope for Section 401 review.

Section 401(a)(1) directs the certifying authority’s inquiry into whether to grant or deny
the certification. The provision focuses on whether the “discharge” will comply with certain
enumerated “applicable provisions” of the Clean Water Act.?? Section 401(d) authorizes
certifying agencies to include appropriate conditions in the grant of a certification. The
conditioningauthority describedin Section 401(d) is expressedin somewhat different terms than
the scope to grant or deny a certification request under Section 401(a)(1).3° When read in
isolation, Section 401(a) and Section 401(d) exhibit a facial incongruity that has created
significant challenges in implementing Section 401 uniformly and fairly across the nation.3!

Critically, Section 401(a)(1) and Section 401(d) are not isolated provisions of Section 401,
like pebbles on the sand. The Supreme Court has explained:

[T]he cardinal ruleis that a statute is to be read as a whole, since the meaning of
statutory language, plain or not, depends on context. Words are not pebbles in
alien juxtaposition; they have only a communal existence; and not only does the
meaning of each interpenetrate the other, but all in their aggregate take their
purport from the setting in which they are used. .. .32

28 See PUD No. 1 of Jefferson County and City of Tacomav. Washington Dep’t of Ecology,511U.5.700,712 (1994).

2933 U.S.C.§1341(a)(1) (enumerating Sections 301,302,303, 306, and 307 of the Clean Water Act as the “applicable
provisions”).

30 33 U.S.C. § 1341(d) (enumerating Sections 301, 302, 306, and 307 of the Clean Water Act and “any other
appropriate requirement of State law”).

31 The Supreme Court’s decision in PUD No. 1 of Jefferson County and City of Tacomav. Washington Dep’t of Ecology
exemplifies theincongruityinthe text, with some Justices concluding that Section 401(d) must be read in support of
Section 401(a) and others concluding that Section401(d) expands the authority. 511 U.S.700, 711 and 726-27. The
Court’s interpretation of Section 401(d) does not bind EPA, however, and does not require revision of the 2020
Certification Rule. See Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs, 545 U.S. 967, 982-83 (2005).

32 King v. St. Vincent’s Hosp., 502 U.S. 215, 221 (1991) (internal citations omitted).



InSection 401, the authority to condition a certification underSection 401(d) isin support
of the certifying authority’s right (and responsibility) to grant or deny a certification request
underSection401(a)(1). Together, the certification and any conditions form an integrated whole
whose overarching purpose is to assure water quality by affording certifying authorities a
reasonable opportunity for review. The 2020 Certification Rule recognizes the interrelation of
these provisions by establishing a single, clear articulation of the scope of review. This scope
reflects both Section 401(a)(1) and Section 401(d), giving meaning to and effectuating each.

Not only isthis approach supported by the statute, it isalso consistent with the practical
implementation of Section 401. In evaluating a certification request, the certifying authority
assesses whether the proposed discharge will comply with applicable water quality provisions
and whether appropriate conditions are necessary to ensure such compliance. It is a
comprehensive evaluation with a single determination. Had EPA established two different
scopes of review—one forthe grant or denial of a certification request and one for conditioning
certifications—EPA would be requiring certifying authorities to bifurcate their reviews and
sequentially consider the question of whether to grant or deny and then the question of
conditioning. This wouldlead to further uncertainties about the reach of conditioningauthority
apart from certification authority. Such uncertainties frustrate efficient review of certification
requests, invite divergent approaches by tribes and states (even on the same multi-state
development project), and confound efforts by project proponents to develop an appropriate
record upon which certifying agencies can confidently act within the prescribed reasonable time.

2. “Any other requirement of state law” is properly limited to water quality.

Section 401(d) authorizesthe certifyingauthority to condition the grant of a certification
to ensure compliance with enumerated provisions of the Clean Water Act and “with any other
appropriate requirement of State law setforth in such certification.”33 Certifying authorities have
attempted to expand the scope of Section 401 beyond water quality based on an erroneous
interpretation of the phrase “any otherappropriate requirement of state law” that is untethered
to the Clean Water Act. For example, certifying authorities have used this phrase to include
conditionsin Section401 certificationsrelated to the odorization of gas, mitigation measuresto
address past contamination, construction at the site, and requirements to adjust herbaceous
stratum at the site. EPA itself has found that certifyingauthorities have included conditions not
related to water quality, including requiring construction of biking and hiking trails.34 States have
also inappropriately denied Section 401 certifications on grounds unrelated to clean water.3>

333 U.S.C. §1341(d).
34 84 Fed. Reg. 44,080, 44,081 (Aug. 22, 2019).

35 See e.g., Millennium Pipeline Co., LLC, Notice of Decision, NYSDEC, Permit ID 3-3399-00071/00001, August 30,
2017, whichdenied Millennium’s certificationrequest because “FERC failed to consider or quantify the downstream

greenhouse gas from the combustion of the natural gas transported by the Project as part of [its] NEPA
[environmental] review”.



This single phrase must be read in the context in which it is found.3¢ The statutory
language throughout Section 401—and the Clean Water Act generally—is focused on water
quality.37 Section 401(a)(1) limits the scope of the certifying authority’s actions to enumerated
provisions of the Clean Water Act.38 Other sections are similarly focused on water quality and
provide nosuggestion that non-water quality considerations or conditions are appropriate under
Section 401.3° There is no evidence that Congress intended this phrase to convey broader
conditioning authority under Section 401(d) than necessary to support the focus of the state’s
review stated in Section 401(a).

D. Response to Question 5: Federal Agencies Have the Authority to Evaluate
Certification Actions

Section 401(a)(1) makes clear that a federal agency must withhold the authorization of
activities that affect water quality until the applicant obtains the applicable water quality
certifications or the obligation is waived and that, upon denial, a federal agency may not grant
the license or permit.4% By making the issuance of a federal license contingent on action from
the certifying authority, the statute requires that the federal agency make a threshold
determination as to whether or not the water quality certification has been obtained or denied
or whether waiver has occurred.4! This includes setting the reasonable period of time and the
date by which a state needs to act to avoid waiver.

In order to make this determination, federal agencies look to federal law—the provisions
of Section 401—to fulfill their duty to assure that a certifying authority’s action has facially
satisfied the express requirements of Section 401.42 The nuances and application of state law
are not part of this inquiry and lie outside the authority of the federal agency to evaluate in

36 See King v. Burwell, 576 U.S. 473,475 (2015) (internal citations omitted) (noting the “fundamental canon of
statutory construction” is “that the words of a statute mustbereadintheir context and with a view to their place in
the overall statutory scheme”).

37 See 33 U.S.C. § 1251(a) (“The objective of this chapter is to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.”).

38 Seeid. at§ 1341(a)(1) (“Any applicantfora Federal license or permitto conduct any activity ... which may result
inany dischargeinto the navigable waters, shall provide thelicensing or permitting agency a certification from the

State in which the discharge originates . . . that any such discharge will comply with the applicable provisions of
sections 301, 302, 303, 306, and 307 of this title.”).

39 See, e.g., id. at § 1341(a)(2) (“Whenever such a discharge may affect, as determined by the Administrator, the
quality of the waters”).

40 See jd. at § 1341(a)(1) (“No license or permit shall be granted until the certification required by this section has
been obtained or has been waived as provided in the preceding sentence. No license or permit shall be granted if
certification has been denied by the State, interstate agency, or the Administrator, as the case may be.”).

41 See City of Tacoma, Washingtonv. FERC,460 F.3d 53,68 (D.C. Cir.2006) (federal agencies have “an obligation to
determinethatthe specificcertificationrequired by Section401 has been obtained”) (internal citations omitted).

42 See id.
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Similarly, to avoid waiver, a certifying authority must take timely final action on a
certification request—grant, grant with conditions, or deny. The U.S. Court of Appeals for the
Fourth Circuit recently suggestedin dicta that a certifyingauthority could avoid waiver by taking
“significantand meaningful action on a certificationrequest withina year of itsfiling, evenif the
state does not finally grant or deny certification within that year.” 44 This suggestionis incorrect
and should not be adopted for multiple reasons.

First, by including a “one-year time limit on States to ‘act,” Congress plainly intended to
limitthe amount of time that a State could delay a federal licensing proceeding without making
a decision on the certification request.”*> The Fourth Circuit’s dicta suggesting that partial action
is sufficient contradicts what “is clear from the plain text”: Section 401 requires states to take
final action within a reasonable period of time, not to exceed one year. 46

Second, an interpretation of Section 401 that permits states to take only partial action
within a reasonable period of time contravenes Congress’ intent in passing Section 401.
“Congress intended Section 401 to curb a state’s dalliance or unreasonable delay,” and, as a
result, courts have “repeatedly recognized that the waiver provision was created to preventa
State from indefinitely delaying a federal licensing proceeding.”4” By allowing certifying
authorities to take less than final action on a certification request, certifying authorities would
be able to extend the reasonable period of time indefinitely, “blur[ring] the bright-line rule into
a subjective standard” and frustrating Congress’ intent to protect against state inaction.8
Moreover, if a certifying authority can avoid the Clean Water Act’s outer statutory deadline of
one year and can continue to act on its own timeline, it would also run afoul of the goal of
Congress’ revisions to the Natural Gas Act that require FERC to establishaschedule forall federal

43 Seeid. (“This obligation does not require FERC to inquire into every nuance of the state |law proceeding, especially
to the extent doing so would place FERC in the position of applying state law standards.”); see also Am. Rivers v.
FERC, 129 F.3d 99, 110 (2d Cir. 1997) (FERC may not “second-guess the imposition of conditions”) (relying on

Escondido Mut. Water Co. v. La Jolla, Rincon, San Pasqual, Pauma & Pala Band of Mission Indians, 466 U.S. 765
(1984)).

% N.C. Dep’tof Envtl. Qualityv. FERC, __F.Ath __ ;2021 U.S. App.LEXIS 19841 *28-30(4th Cir.July 2,2021 Nos 20-
1655, 20-1671).

4 Alcoa Power Generating Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir. 2011) (emphasis added).

6 Id.; see also Hoopa Valley, 913 F.3d at 1104 (“Now, more than a decade later, the states still have not rendered
certification decisions.”) (emphasis added); N.Y. State Dep't of Envtl. Conservation, 884 F.3d at 456 (rejecting
argument that “requiring state agencies to act on a request within one year will forceitto render premature
decisions”).

47 Hoopa Valley Tribe 913 F.3d at 1105-06; see also N.Y. State Dep’t of Envtl. Conservation, 884 F.3dat 456 (rejecting
interpretation of Section401 under which “state agencies could . .. theoretically request supplemental information
indefinitely”).

48 NY Dep’t of Envtl. Conservation, 991 F.3d at 448.
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authorizations*?and the Commission’s own regulations, which state that it shall deem waiver if
the state certifying authority has not acted within one year of the receipt of the certification
request.>0

Third, the Fourth Circuit’s suggested interpretation of Section 401 needlessly replaces a
clear term—"act”—with an ambiguous standard. Under this standard, federal agencies and
projectdevelopers mustdetermine whetherthe certifyingauthority’s action was “significant and
meaningful” enough to satisfy Section 401’s requirement “to act.” As a threshold matter, courts
have rejected federal agencies makingthis type of substantive inquiry of a certification action.>?
More fundamentally, this interpretation will force federal agencies and developers to waste
significant resources evaluating the “significance” of the certifying authority’s actions and
needlessly introduce substantial uncertainty into the Section 401 review process.

Fourth, the Fourth Circuit’s interpretation of “act” isdicta and not binding. Although the
Court expressed “reservations about FERC's reading of [Section 401] and its approach to the
waiver question,” the Court held that it “need not definitively resolve those questions in this
appeal” because it could resolve the case based a review of “FERC’s key factual findings.”>2
Accordingly, the Court “le[ft] the statutory-interpretation question forresolutioninacase where
the outcome depends on the precise meaning of the statute.”>3 Because the Fourth Circuit did
not “definitely resolve” questions regarding the “precise meaning” of Section 401, the Court’s
discussion of that provision should not serve as a basis for revisions to the Section 401
Certification Rule.

Pursuant to Section 401, certifying authorities may grant certifications with conditions,
which then become a condition on any federal license or permit.>* Inherentin the authority to
condition a certification is the limitation that the certifying authority’s action must be in
compliance with Section 401.>> The 2020 Certification Rule provides certifying authorities with
clear procedures for documenting and including conditions in their grants of certifications. This
clarityis necessary to prevent certifying authorities fromimposing conditions that are untethered
to the Clean Water Act.>®

915 U.S.C. § 717n(c)(1).
5048 C.F.R. § 157.22(b).

51 See City of Tacoma, 460 F.3d at 68 (federal agencies are not to judge the substance of the certifying authority’s
actions).

52 N.C. Dep't of Envtl. Quality v. FERC, Nos. 20-1655, 20-1671, 2021 U.S. App. LEXIS 19841, at *30 (4th Cir. July 2,
2021).

53/d, at 31.
5433 U.S.C. §1341(d).

5SPUDNo. 1,511 U.5.at712 (“Although §401(d)authorizes the State to place restrictions onthe activity as a whole,
that authority is not unbounded.”).

56 See supra Section 11.C.2.
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E. Response to Question 6: Section 401 Does Not Provide Independent
Enforcement Authority

When a certifying authority conditions the grant of a certification, those conditions ““shall
become a condition on any Federal license or permit’”’ subject to Section 401.>7 The 2020
Certification Rule takes the next step and declares that federal agencies are responsible for
enforcing conditions included in a certification that are incorporated into a federal permit or
license.

INGAA and AGA recommend that EPA clarify that Section 401 does not provide federal
agencies with independent authority to enforce those conditions.>® Rather, federal agencies
have only their customary authority to enforce permits, which contain conditions arising from
the Section 401 certification conditions. A federal agency draws on its own licensing or
permitting authority to enforce any provision of the federal license or permit.>® Moreover, where
a conditionis predicated on state or tribal regulatory requirement, the certifying authority, which
would have the requisite expertise to apply the state law, may have independent authority to
enforce the applicable water quality requirements upon which the condition is based.

F. Response to Question 7: Modification of Certifications Should be Limited

INGAA and AGA agree with EPA that the 2020 Certification Rule’s prohibition on
modifications limits the flexibility of permits and certifications to adapt to changing
circumstances. INGAA and AGA recommend that EPA reinstate the modification provision, but
clarify that modification may only occur in such a manner as may be agreed upon by the project
proponent and the federal agency.

Certifyingauthorities have the necessary authority under the Clean Water Act to modify
water quality certifications. Although Section 401 does not expressly provide such authority,
federal agencies have modified permitsissued under other sections of the Clean Water Act that
similarly lack an express grant of authority so long as the agencies provide notice and follows
their procedures.®0 Section 401, however, restricts the time that certifying authorities have to
act on certification requests. Thus, certifyingauthorities that seek to add certification conditions
after the review period has ended and without the project proponent’s agreement—like a
“reopener” condition—should be prevented from taking such action.

5733 U.S.C. § 1341(d).

58 Section 401 limits the enforcement authority conferred to the federal agency to suspend or revoke the federal

license or permitafter the “entering of a judgment” under the Clean Water Act thatthe licensed facility or activity
“has been operated in violation of” the enumerated provisions of the Clean Water Act. See 33 U.S.C. § 1341(a)(5).

%9 |n the case of proposed interstate natural gas pipelines, the federal agency (FERC) draws on its authority under
the Natural Gas Act to enforce the provisions of its certificate authorizations. See, e.g., 15 U.S.C. § 717f(c).

0 For example, the Clean Water Actalsodoes not provide express authority for EPAto modify permits issued under
Section 402 orfor the Corps to modify Section404 permits. However, both agencies assume the authority to modify
permits issued under these sections.
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1. Conclusion

INGAA and AGA appreciate your consideration of these comments, and we welcome
additional dialogue.

Sincerely,

oy foee,

Joan Dreskin

Sr. Vice President and General Counsel Pamela Lacey

Interstate Natural Gas Association of America Chief Regulatory Counsel
25 Massachusetts Ave NW American Gas Association
Suite 500N 400 N. Capitol St., NW
Washington, DC 20001 Washington, DC 20001
202.216.5928 202.824.7340
jdreskin@ingaa.org placey@aga.org

Christopher Smith
Regulatory Attorney
csmith@ingaa.org

-14-


mailto:placey@aga.org

ING2aA

Interstate Natural Gas Association of America

July 1,2019

The Honorable Andrew Wheeler
Administrator

U.S. Environmental Protection Agency
1200 Constitution Ave., N.W.
Washington, D.C. 20460

Re: Clean Water Act Section 401 Guidance For Federal Agencies, States and
Authorized Tribes

Dear Administrator Wheeler:

The Interstate Natural Gas Association of America (“INGAA”) appreciates your efforts to
promote effective implementation of Clean Water Act Section 401 and welcomes the release of
new Section 401 guidance.!

Section 401 is a critical component of the Clean Water Act’s framework for protecting
water quality. By providing states and tribes an important and distinct role in the environmental
review of projects requiring federal approval, Congress recognized the value of cooperative
federalism in protecting water resources. EPA’s new Section 401 guidance is a critical first step
in ensuring that Section 401 continues to play this vital role. By aligning implementation of
Section 401 with statutory principles and restoring the federal-state balance of authority, EPA has
taken meaningful steps to ensure that Section 401 is implemented as Congress intended. EPA
should consider codifying concepts from the guidance as it considers revisions to its regulations.?
Codification of these concepts will support durability and the continued alignment of Section 401
implementation with the statute.

INGAA is a non-profit trade association that advocates regulatory and legislative positions
of importance to the interstate natural gas pipeline industry in the United States. INGAA’s member
companies transport over 95% of the nation’s natural gas through a network of nearly 200,000
miles of pipelines. The interstate pipeline network serves as an indispensable link between natural
gas producers and the American homes and businesses that use the fuel for heating, cooking,
generating electricity and manufacturing a wide variety of U.S. goods, ranging from plastics to
paint to medicines and fertilizer.

''U.S. Environmental Protection Agency, Clean Water Act Section 401 Guidance for Federal Agencies, States, and
Authorized Tribes, June 7, 2019.

2 Executive Order 13868, Promoting Energy Infrastructure and Economic Growth, Sec. 3, Apr. 10, 2019, 84 Fed.
Reg. 15945, Apr. 15, 2019.



L. EPA Action is Necessary to Clarify and Improve the Implementation of Section 401

INGAA supports the protection of water quality and respects the important role that states
and tribes play in ensuring shared objectives through the Section 401 process, which is meant to
be implemented in the spirit of cooperative federalism that Congress intended. Section 401
implementation recently has become strained for energy projects that some stakeholders believe
are not in the public interest. However, when projects are delayed or even halted from misuse of
Section 401, consumers are denied the benefit of these projects and interstate commerce is
disrupted resulting in significant regional and national impacts.

The following projects are major energy infrastructure projects that over the past several
years have experienced delays resulting from the Section 401 process:

On May 15, 2019, New York denied the Section 401 certification for the Northeast
Supply Enhancement Project. This is a $1 billion project intended to displace the

use of fuel oil in New York City. New Jersey denied the Section 401 certification
on June 5, 2019.

On June 3, 2019, North Carolina denied Mountain Valley Pipeline, LLC’s
(“MVP”) application for a Section 401 certification for the MVP Southgate
Project. The MVP Southgate Project is a new pipeline expansion approximately
73 miles in length that will serve the growing demand for natural gas in North
Carolina. The state’s denial was based on the application being deemed
incomplete more than six months after the application was filed because FERC
has not issued a draft environmental impact statement for the Southgate Project.

The State of New York denied water quality certification for the $683 million
Constitution Pipeline, nearly three years after receiving the project’s initial
application, and after Constitution withdrew and resubmitted its request for
certification twice at the request of the state agency.

The state of New Jersey denied certification for the $1 million PennEast pipeline,
deeming the application incomplete until the company provided surveys of the
entire pipeline route. Landowners and the state itself, however, denied the company
access to their property to conduct the required surveys, which forced the company
to begin eminent domain proceedings.

Two years after submitting a Section 401 request to the state, New York denied
certification for the $40 million Millennium Valley Lateral pipeline project, based
on the lack of an analysis by FERC of the downstream greenhouse gas emissions,
not water quality concerns.

The State of Oregon denied water quality certification for the $7.5 billion Jordan
Cove liquefied natural gas export terminal and its feeder pipeline following the
company’s responses to multiple requests for additional information.



o The state of New York denied certification for the $500 million Northern Access
project without providing sufficient rationale and record citations for the denial
more than two years after the initial request for certification was submitted to the
state.

e In July 2016, the Millennium Bulk Terminal, a $680 million coal export facility,
requested a certification from the State of Washington. On September 26, 2017,
just 3 business days after submitting 240 pages of additional information in
response to the state’s requests and questions, the state denied “with prejudice” the
certification request.

e On December 8, 2015, Algonquin Gas Transmission Co. submitted a certification
request for a compressor station in Massachusetts, a key part of the larger $450
million Atlantic Bridge project. FERC approved the Atlantic Bridge project in
January 2017. On May 17, 2017, the state issued a draft permit indicating its intent
to approve the compressor station subject to special conditions. An administrative
appeal of the draft permit is ongoing.

Although many of Section 401 requests are processed in a timely and collaborative process,
the delays associated with these projects demonstrate that EPA action to improve the
implementation of Section 401 is warranted.

I1. Concepts Contained In The Guidance That Should Be Codified

EPA can best ensure the continued effective implementation of Section 401 by codifying
the statutory principles contained in its Section 401 guidance. As EPA recognized in the guidance
document and on prior occasions, EPA’s existing regulations on Section 401 implementation are
outdated and ripe for modernization.> INGAA suggests that EPA incorporate the following
concepts from the guidance document into its modernization of its regulations:

o The timeline for action on a Section 401 certification begins upon receipt of a
certification request. Federal agencies should have a procedure in place to ensure
they are properly notified of the date a certification request is received by the state
or tribe.

. The lead federal permitting agency has the authority and discretion to establish
certification timelines so long as they are reasonable and do not exceed one year.
The lead federal agency may modify its established reasonable timeline, provided

3 See Section 401 Guidance at 2. EPA’s existing regulations implementing Section 401, 40 C.F.R. Part 121, were
promulgated to implement Section 21 of the Federal Water Pollution Control Act, which contained a precursor state
certification program to Section 401. See 36 Fed. Reg. 2516 (Feb. 5, 1971) (proposed rule); 36 Fed. Reg. 8563
(May 8, 1971) (final rule). In a rulemaking to revise EPA’s Section 401 procedures related to Section 402 of the
Clean Water Act, EPA recognized that the regulations now found in Part 121 needed revision because “[t]he
substance of these regulations predates the 1972 amendments to the Clean Water Act and ha[d] never been
updated.” 44 Fed. Reg. 3265, 3280 (June 7, 1979).



I11.

the modified timeline remains reasonable and does not exceed one year from receipt
of the request.

If a state or tribe does not act on a Section 401 request within the established
reasonable timeline, the lead federal permitting agency is authorized to determine
that the Section 401 certification requirement has been waived so that federal
permits or license can be issued. The lead federal permitting agency should notify
states or tribes in writing of waiver determinations once made, with sufficient
explanation to support the determination

If a state or tribe intends to deny a Section 401 certification, the notice of denial
should be in writing and identify with specificity the reasons related to water quality
and any outstanding data or information gaps that preclude achieving reasonable
assurance of compliance with applicable water quality requirements.

States and tribes should identify conditions that are clear, specific, and directly
related to a state or tribal water quality requirement and should include citations to
such relevant state or tribal law requirement.

Federal permitting agencies should notify states and tribes of projects that may
require Section 401 certification as soon as possible.

EPA Should Provide Additional Clarity in the Regulations on Other Challenging
Aspects of Section 401 Implementation

In addition to the clear principles described above, the Section 401 Guidance also provides

instruction on aspects of Section 401 implementation related to the appropriate scope of Section
401 review and conditions and triggers for the time period for review. EPA recognizes that it may
provide further clarity on some of these topics through the regulatory process. INGAA encourages
EPA to provide such additional clarity on the topics identified below and include these
clarifications when modernizing the regulations:

Clarification that the timeline for action begins when a state receives a certification
request accompanied by the materials submitted in support of the federal permit.

Clarification on what it means to be the “same request,” such that the withdrawal
and submission of the same Section 401 request does not restart the time period for

review.

The types of water quality impacts that states and tribes can consider in determining
whether to issue or deny a water quality certification.

The standard by which states and tribes evaluate information or data gaps.

The definition of “any other appropriate requirement of state law” for which
conditions can be imposed in a certification.



J The process by which federal permitting agencies evaluate whether actions are
beyond the scope of Section 401 and the impact of actions that are determined to
be beyond the scope of Section 401.

o The process by which a certification is modified.

Congress charged EPA with administering the Clean Water Act, including overseeing
implementation of the Section 401 program by federal agencies whose permits or authorizations
trigger Section 401.* By providing further guidance on these topics, EPA will be taking
meaningful steps to ensure implementation of Section 401 is effective and consistent across federal
agencies.

IV. Conclusion

EPA’s 401 Guidance set clear guideposts for federal, state and tribal authorities to
implement Section 401 in a manner that respects and supports the important and distinctive roles
of each participant in the balance of cooperative federalism. Codification of each of the points
noted above merits specific inclusion in EPA’s efforts to update its Section 401 regulations.

INGAA appreciates your consideration of these comments and we welcome additional
dialogue. Please contact me at 202-216-5955 or ssnyder@ingaa.org if you have any questions.
Thank you.

Sincerely,

Sandra Y. Snyder
Senior Regulatory Attorney, EH&S
Interstate Natural Gas Association of America

4See 33 U.S.C. § 1251(d) (“Except as otherwise expressly provided in this chapter, the Administrator of the
Environmental Protection Agency . . . shall administer this chapter.). The Agency, therefore, has a responsibility to
define a common framework for Section 401 reviews; see also 40 C.F.R. Part 121 (EPA’s regulations addressing
federal agency implementation of water quality certifications).
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